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JUDICIAL REGULATION OF LEGISLATIVE 
PROCEDURE IN WISCONSIN 


Cuar_Les Luce 


Confronted with the record of a judgment, the cautious lawyer, 
before examining the rights and duties predicated thereon, will habit- 
ually consider the possibility that because of underlying procedural 
infirmities the “judgment” may be only a scrap of paper. The same 
lawyer confronted with a problem of the statute law will probably as 
a matter of habit be content with the evidence of the statute book as 
to the existence and contents of that law. Familiar with the idea that 
a statute may be unconstitutional in substance he is not in the habit of 
questioning whether, because of constitutional infirmities in the pro- 
cedure of its enactment, the “statute” may, like a judgment, be but a 
scrap of paper. 

The constitution of Wisconsin contains nine provisions which re- 
late to the procedure which the legislature is to observe in passing a 
statute,’ and a tenth provision which requires that each house keep 
a journal of its proceedings. Compared with the constitutions of 
other states this is a modest total.* In general there are two “types” 
of constitutional requirements relating to legislative procedure, both 
of which are to be found in the Wisconsin constitution: (1) Those 
which require certain procedural steps but do not expressly require 
journal entry to the effect that these steps were taken, such as the 
requirement that a quorum is necessary to do business in either 
house; (2) those which require certain steps and also expressly 
require journal entry to the effect that the steps were taken, such as 





* Wis. Const. Art. IV, § 7 (quorum), § 8 (rules of procedure), § 19 (origin 
of bills), § 20 (yeas and nays on request of one-sixth); Art V, § 10 (approval of 
bills by governor and passage after veto); Art. VII, § 21 (publication of laws) ; 
Art. VIII, § 6 (passage of laws creating public debt for extraordinary expendi- 
tures), § 8 (yea and nay vote on fiscal laws); Art XI, § 4 (passage of general 
banking laws). 

? Wis. Const. Art. IV, § 10. “Each house shall keep a journal of its pro- 
ceedings and publish the same, except such parts as require secrecy.” 

* Witte, Statute Lawmaking in Wisconsin (1937) Wisconsin Blue Book 133. 
This article gives a concise description of the mechanics of enactment in the Wis- 
consin legislature and explains the meaning of terminology. 
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the requirement that the yeas and nays be taken on a fiscal bill and 
entered in the journal. Although many courts distinguish between 
them, some courts, including that of Wisconsin, hold that both types 
require journal entries, the first type by implication when read to- 
gether with a general provision which requires that each house of the 
legislature keep a journal.‘ 

The mere fact that the constitution imposes a legal duty does not 
mean that it is enforceable by the courts. Hence there is the basic 
question whether the constitutional provisions relating to legislative 
procedure are judicially enforceable. As early as 1860 the Wisconsin 
court recognized that some non-procedural provisions of the consti- 
tution could not be enforced by the court.5 The problem of the jus- 
ticiability of constitutional provisions which regulate legislative pro- 
cedure is closely allied with the problem of what evidence will be ad- 
mitted to impeach an enrolled act. A court which holds that it will not 
look behind the enrolled bill to see whether such provisions were 
complied with has by that ruling both marked out a field of non-justi- 
ciability and declared incompetent such evidence bearing on the fact 
of constitutional passage as the journal or parol testimony. Two 
principal considerations of policy are involved, however, neither of 
which should be neglected. There is the issue of justiciability: As 
a matter of practical political wisdom the court should be cautious in 
overthrowing what appears to be the duly attested evidence of legis- 
lative action. There is also the issue of the probative value of pro- 
posed evidence: Is there any evidence beyond the enrolled bill which 
is characteristically reliable enough to be used to impeach the en- 
rolled bill? The Wisconsin decisions, in particular, seem sometimes 
to have been so concerned with vindicating the constitutional require- 
ments for valid enactment that they have failed to consider whether, 





*The constitutional provision which requires each house to keep a journal, 
however, does not specify what the journal shall contain. See note 2, supra. In 
Wisconsin the journal is a “brief formal record of all business transacted in each 
house. It does not include the debates but records all motions and actions thereon. 
It reprints all reports and communications to the legislature except a few special 
reports of great length. It records every action taken upon every bill, resolution, 
or joint resolution and all votes thereon, including the way each member voted 
on every roll call.” Witte, supra note 3, at 135. 

* Bull v. Conroe, 13 Wis. 233 (1860). 

*The enrolled bill is tie bill which is finally agreed upon and passed, by the 
senate and assembly. In Wisconsin the enrolled bill is typed, then printed. One 
copy is treated as the official copy and is signed in person by the presiding officers 
of the two houses and by the chief clerk of the house in which the bill originated. 
After being signed by the governor, or passed over his veto, as the case may be, 
the official copy is deposited with the secretary of state. 
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by relying on evidence of dubious character, they were not infringing 
upon the legislative process.” 


The problem of enforcing these procedural requirements is not 
confined to searching the journals for the required entries. An equally 
critical form of the problem is that of establishing the authentic text 
of an act. This issue arises when divergencies are to be found be- 
tween the texts of bills as passed by the legislature and the enrolled 
bill as signed by the governor. The constitutional issue here has 
several aspects. Under the constitution the governor participates in 
the legislative process ; if this purpose is to be fulfilled, obviously the 
bill which the governor considers and signs must be the same as that 
passed by each legislative chamber. Further, the problem of diver- 
gence in the text of bill and enrolled act is inherent in the problem of 
required journal entries: A court cannot look into the journals merely 
to discover the vote ; it must search for something to which that vote 
attached. Thus where the text of the bill is materially different from 
the enrolled act it cannot be said that the journal shows fina! passage 
of the law which the court is asked to enforce.® Nor can it be said 
in a case where the divergence is found in a fiscal measure that the 
respective houses of the legislature passed the “law” by a record vote, 
for in fact they voted upon a different “law.”?° The practical import- 
ance of the problem of divergent texts is increased because the di- 
vergence need not affect any of the parties to the law suit. Thus 
where a poacher was charged with violating a statute which, inter alia, 
regulated the seining of fish on waters within the state he was al- 
lowed to show a divergence in that part of the law which pertained to 
fishing in waters bordering the state.’ 





"Cf. State v. Wendler, 94 Wis. 369, 68 N.W. 759 (1896). 

*The logical correlation between these two problems is suggested in a Com- 
ment (1936) 21 Iowa L. Rev. 573. 

*State ex rel. Pollard v. State Board of Medical Examiners, 172 Wis. "317, 
177 N.W. 910 (1920). 

* Wis. Const. Art. VIII, § 8 requires that, “On the passage in either house 
[of any fiscal law] ... the question shall be taken by yeas and nays, which 
shall be duly entered on the journal; o 

“State v. Wendler, 94 Wis. 369, 68 Nw. 759 (1896). Counsel for the state 
argued that the court should enforce so much of that one of the enrolled bills 
which failed to contain the conference amendments as was unaffected by the 
amendments, on the theory of severability. But the court seemed to accept the 
argument of Wendler’s counsel that the governor, having a share in the legisla- 
tive function, must sign the same bill as passed by the senate and assembly or the 
law is entirely invalid. Accord Wendler case: Field v. Clark, 143 U.S. 649 (1892); 
Loomis v. Callahan, 196 Wis. 518, 220 N.W. 816 (1928); State v. P. Lorillard 
Co., 181 Wis. 347, 193 N.W. 613 (1923). 
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Traditionally a court takes one of two positions. It may adopt the 
“enrolled bill rule” in which case it will accept the enrolled bill, prop- 
erly attested by the presiding officer of each house and signed by the 
chief executive, as conclusive evidence of the authentic text and of 
regularity of passage’* in accordance with constitutional directions.% 
Or it may adopt the “journal rule” and admit the legislative journals 
and prior drafts to impeach the enrolled bill by showing non-compli- 
ance with the required procedural steps or a textual divergence. The 
simplicity of this traditional statement of the rules is deceptive, for 
there are so many variations on the two themes that the distinction 
which seems so clear-cut fades into obscurity and confusion. For 
example, an “enrolled bill” jurisdiction may hold the enrolled bill con- 
clusive only as to matters not expressly required by the constitution 
to be shown in the journal; or a “journal rule” jurisdiction may re- 
quire that the journal show affirmatively a failure to comply with pro- 
cedural requirements. Whether a court professes to follow the en- 
rolled bill rule or the journal rule it is universally held that on the 
question of regularity of passage the journal may not be impeached by 
parol evidence.'® 

It is impossible to state the weight of authority on the general 


propositions of the “enrolled bill” and “journal” rules. There seems to 
have been a trend toward giving the enrolled bill a more conclusive 





“Even in an enrolled bill jurisdiction, the journals and other evidence may 
be consulted on certain issues affecting the validity of the statute. (1) Supplying 
defects in the enrolled bill by reference to the journal to sustain the enactment. 
Note (1912) 40 L.R.A. (N.S.) 34, 35. (2) Showing that the attestations on the 
enrolled bill are forged or were fraudulently obtained. Note (1912) 40 L.R.A. 
(N.S.) 32, 33. (3) Determining facts necessarily not attested to by the signa- 
tures on the enrolled bill, such as when the legislature adjourned as part of de- 
ciding whether a bill can be law without the governor’s signature. Cf. State ex rel. 
Martin, v. Zimmerman, 233 Wis. 16, 288 N.W. 454 (1939); State ex rel. Sullivan 
v. Dammann, 221 Wis. 551, 267 N.W. 433 (1936). 

* At the English common law the parliament rolls were conclusive evidence 
ot the existence of the statute and implied the due performance of the necessary 
prerequisites in their enactment. 1 Sutherland, Statutory Construction (2d ed. 
1904) § 31 (30). American courts have not considered this body of common law 
important in construing their respective constitutions, on the theory that it is 
repugnant to the spirit of our government as reflected in written constitutions 
and the doctrine of judicial review. Green v. Weller, 32 Miss. 650 (1856). 

“See Note (1912) 40 L.R.A. (N.S.) 3. 

“4 Wigmore, Evidence (3d ed. 1940) § 1350; 1 Sutherland, op. cit. supra 
note 13, § 47 (43). The problem of what evidence may be used to impeach the 
enrolled bill is treated in some detail in this article under the heading “pleading 
and proving the journal.” The case should be differentiated where parol 
evidence is admitted to supply entries in the journal which have been torn out. 
1 Sutherland, op. cit. $47 (43). Compare note 12, supra. 
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effect,’® aided perhaps by the decision of the Supreme Court of the 
United States in Field v. Clark.1* On the other hand, Iowa, as re- 
cently as 1934, abandoned the enrolled bill rule.4® On at least one 
specific proposition, however, there seems to be a clear weight of 
authority.1® As to matters not expressly required by the constitution 
to be entered in the journal, the enrolled bill, properly attested, estab- 
lishes, in the absence of an affirmative showing to the contrary, com- 
pliance with all constitutional requirements.?° This of course is not to 
say that dominant authority establishes the enrolled bill rule but only 
that in addition to the jurisdictions which follow that rule, thus giving 
conclusive force to the enrolled bill, nearly all regard the enrolled bill 
as establishing valid enactment prima facie, except as to matters 
expressly required to be entered on the journals. 

On principle, the better reason seems to support the courts which 
follow the unqualified enrolled bill rule. The judicial obligation to 
enforce constitutional limitations gives at most only a qualified su- 
periority to the journal rule, for however flagrant the violation of 
the constitution it will stand unredressed if it cannot be proved 
by the evidence of the journals. And as a matter of probative value 
of evidence, the enrolled bill properly attested seems just as good evi- 
dence that a bill passed as the entries in a hastily compiled journal.** 





** 1 Sutherland, op. cit. supra note 13, § 44 (41); Note (1912) 40 L.R.A. (NS.) 
3; 4 Wigmore, Evidence (3d ed. 1940) § 1350 n. 5. 

7143 U.S. 649 (1892). 

“Smith v. Thompson, 219 Iowa 888, 258 N.W. 190 (1934). Jones, Consti- 
tutional Provisions Regulating Mechanics of Enactment in Iowa (1935) 21 
Iowa L. Rev. 79; Charleton, Constitutional Regulation of Legislative Procedure 
(1936) id. at 538; Note (1936) 22 Iowa L. Rev. 164. 

*This article being devoted primarily to an examination of the Wisconsin 
law there is not space to discuss generally the enrolled bill and journal rules and 
their variations. For a general analytic treatment of the subject see 4 Wigmore, 
Evidence (3d ed. 1940) § 1350. For a review of the state of the authorities see 
Note (1912) 40 L.R.A. (N.S.) 1, and 1 Sutherland, op. cit. supra note 13, 
chapter 2. 

See Note (1912) 40 L.R.A. (N.S.) 6. 

**4 Wigmore, Evidence (3d ed. 1940) § 1350. 

* Conversations with a former chief clerk of the assembly show the following 
to be the practical way in which the journal is compiled in the assembly. Two 
journal clerks collaborate in keeping one journal, which is written out in Jong 
hand with numerous abbreviations. In the hurly-burly of a legislative session 
these clerks frequently get behind with their journal entries and have to resort 
to the assembly record book and the entries on the bill envelopes to supply defi- 
ciencies and to correct errors. The record book and envelopes are managed by 
two “record clerks” who sit near the journal clerks. At the close of each day the 
journal clerks get the journal to the printer, and the next morning printed 
pink copies are on the desk of each assemblyman when the day opens. The 
second order of business is correction of the journal; but as a practical matter only 
those assemblymen interested in a particular bill pay any attention to the journals 
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From a practical viewpoint not only is it poor policy for the courts 
to contradict the chief legislative officials’ certification that a bill has 
duly passed, but it is obvious that legislative officials bent on fraud 
can easily insert the journal entries required by the court. It hardly 
seems good judgment to adopt so unsettling a doctrine as the journal 
rule in order to catch the rare statute which never passed the legis- 
lature. With respect to those constitutional provisions which ex- 
pressly require journal entries in order to acquaint voters with the 
record of their representatives, the party system of politics and the 
intensive newspaper coverage of legislative activity should serve to 
fill any gaps in public information left by the lack of self-discipline on 
the part of the legislators. 


THE WIsconsIn Cases”? 


Doctrinally Wisconsin is committed to the journal rule,7* but as 
in other jurisdictions, a statement of the doctrinal position means little 
unless one examines specific cases.” 





and the assemblyman interested in a particular bill may be absent or may not 
care enough to check. From the pink sheets and corrections the white copies 
of the journal are printed. If the white copies happen to contain errors, typo- 
graphical or otherwise, the journal clerks correct them without asking legislative 
sanction. The white copies when compiled and bound constitute the assembly 
journal. The errors which are discovered in the white copies are corrected in 
the errata section of the completed bound journal. 

Thus the journals to which the Wisconsin court will sometimes refer to im- 
peach an enrolled bill are compiled in part from other records which the court 
will not admit to impeach the enrolled bill; and, further, are corrected by journal 
clerks without express legislative sanction. 

* These problems are not included in the scope of this article: (1) Defects 
apparent on the face of the enrolled bill, such as an improper enacting clause, 
or a faulty title; (2) jurisdictional defects in a statute, as where a legislature in 
special session enacts a statute beyond the purpose specified in the governor’s 
call; (3) faulty procedure in enactment of constitutional amendments; (4) use 
of the journals to interpret a statute; (5) problems of conflicts of law; whether 
the problem of enrolled bill rule versus journal rule is one of substantive or ad- 
jective law; (6) whether a bill has become law without the governor’s signature. 

It is thought that the following list includes all cases within the scope of this 
article in which the issue of impeaching the enrolled bill has been considered by 
the Supreme Court of Wisconsin. State ex rel. Martin v. Zimmerman, 233 Wis. 
16, 288 N.W. 454 (1940); State ex rel. Wisconsin Development Authority v. 
Dammann, 228 Wis. 147, 277 N.W. 278 (1938); Loomis v. Callahan, 196 Wis. 
518, 220 N.W. 816 (1928); B. F. Sturtevant Co. v. Industrial Comm., 186 Wis. 
10, 202 N.W. 324 (1925); State ex rel. Crucible Steel Casting Co. v. Wisconsin 
Tax Comm., 185 Wis. 525, 201 N.W. 764 (1925); State ex rel. Board of Regents 
of Normal Schools v. Zimmerman, 183 Wis. 132, 197 N.W. 823 (1924); State v. 
P. Lorillard Co., 181 Wis. 347, 193 N.W. 613 (1923); State ex rel. Pollard v. 
State Board of Medical Examiners, 172 Wis. 317, 177 N.W. 910 (1920); Weed 
v. Bergh, 141 Wis. 569, 124 N.W. 664 (1910); State ex rel. Rosenhein v. Frear, 
138 Wis. 173, 119 N.W. 894 (1909); Milwaukee County v. Isenring, 109 Wis. 9, 
85 N.W. 131 (1901); State v. Wendler, 94 Wis. 369, 68 N.W. 759 (1896); Mc- 
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Where entry in journal not expressly required.*—In State v. 
Wendler," defendant was convicted in the trial court of violating 
the provisions of Chapter 221, Laws of 1895, a fish and game con- 
servation law. The Laws of 1895 contained two conservation statutes, 
each headed “Chapter 221,” each bearing the same title, and each 
published the same day. The two “Chapters 221,” however, differed 
materially in several provisions, though the clause under which de- 
fendant was convicted was the same in each. 

If Wisconsin followed the enrolled bill rule the court might have 
treated each “Chapter 221” as a valid statute to be construed to- 
gether into as consistent a pattern as possible.2* On the other hand 
the fact that the two bills purported to be the same bill and that each 
was published the same day might have required even a court follow- 
ing the enrolled bill rule to declare that both were invalid, because 
the enroliments were defective on their face, or because the conflict 
of texts rendered the statute fatally indefinite.2® At any rate neither 
the court nor counsel considered this latter possibility, but instead 
looked to the journals in an attempt to see whether the legislature 
intended to pass two conservation laws. Thus the court tacitly 
adopted the journal rule to some extent at least. The journals re- 
vealed that only one such bill was introduced, 258 S. 

The court’s examination of the journals to discover whether 
the legislature intended to pass only one fish and game law was the 





Donald v. State, 80 Wis. 407, 50 N.W. 185 (1891); In re Ryan, 80 Wis. 414, 50 
N.W. 187 (1891); Meracle v. Down, 64 Wis. 323, 25 N.W. 412 (1885); Bradley 
v. Cramer, 61 Wis. 572, 21 N.W. 519 (1884); Giese v. Shultz, 60 Wis. 449. 19 
N.W. 447 (1884) ; Bound v. Wisconsin Central R., 45 Wis. 543 (1878); Whittaker 
v. Janesville, 33 Wis. 76 (1873) ; Watertown v. Cady, 20 Wis. 501 (1866); Bush- 
nell v. Beloit, 10 Wis. 195 (1860); Milwaukee and Mississippi R. v. Board of 
Supervisors of Waukesha (1855), reported 9 Wis. 431 (1859). 

™* See State v. P. Lorillard Co., 181 Wis. 347, 193 N.W. 613 (1923). 

as Sutherland op. cit. supra note 13, § 44 (41); Note (1912) 40 L.R.A. 
(N.S.) 3. 

™The division of the cases on the basis of whether a journal entry is ex- 
pressly required is adopted here partly because it is the traditional division and 
has been argued by some to mark the policy limits supporting the journal rule, 
and partly for convenience in treating-the cases. The Wisconsin cases, with the 
possible exception of Bound v. Wisconsin Central R., 45 Wis. 543 (1878), do not 
make this division. 

"94 Wis. 369, 68 N.W. 759 (1896). 

“But the two statutes could hardly have been construed in pari materia 
because they were plainly inconsistent; and it could not be said that one re- 
pealed the other for each purported to be the same bill. 

* Cf. State v. Wendler, 76 Wis. 89, 44 N.W. 841 (1890), where the court 
seems to have ruled that one act might be fatally indefinite, not because it was 
so when read in itself, but because it was so when read in connection with other 
statutes treating of the same subject matter. 
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more striking because unnecessary to the decision, for the court also 


found reasons why neither “Chapter 221” was validly enacted. 


Upon an examination of the senate and assembly journals the 
court concluded that they failed to show affirmatively that any Chap- 
ter 221 passed the assembly, and that this silence was fatal. The 
journals showed that bill 258S was introduced in the senate, 
amended, and passed with a record vote; that the assembly amended 
and the senate refused to concur; that a conference committee was 
appointed and reported the bill back substantially as the assembly 
had amended it. Concerning the course of the bill after the confer- 
erce committee the senate journal showed the “report was agreed to” 
without a record vote. The assembly journal contained an entry 
that “the report of the conference committee on No. 258 A offered 
amendments as follows: [amendments of the conference committee 
on 258 S set forth], which were adopted. Mr. Buckstaff moved that 
the rules be suspended and the vote reconsidered by which No. 258 A 
(a bill . . . relating to change in the iaw in voting to change county 
seats) was passed, which motion was adopted.” A record vote was 
included. There was in fact in that session a bill numbered 258A 
which was amendatory to the statute regulating change of county 
seats. 


The most obvious thing about this evidence is that it is of dubious 
weight and credibility to suffice to invalidate a statute.*° In any 
event the court by considering fatal the journals’ failure to show that 
258S passed the legislature established an implied constitutional 
requirement that the journals must show that a law passed, based 
apparently on the constitutional requirement that each house keep a 
journal of its proceedings. This implied requirement is the more 
remarkable since the Wisconsin Constitution contains three limited 
provisions for recording passage by chambers.** An earlier case, 





The fact that the assembly journal quoted the conference amendment to 
2585S in noting the assembly action on “258 A” would seem sufficient evidence to 
justify disregarding an obvious error of the journal clerk in writing A for S. The 
court’s ruling makes the validity of an act dependent on the correct notation 
of a single letter of the alphabet in a journal kept in the haste of a legislative 
session. Further, there was no entry in the senate journal on a conference com- 
mittee having been appointed on 258A; subsequent entries in the assembly 
journal showed that 258A was indefinitely postponed; and the senate journal 
showed that the chief clerk of the assembly reported that the assembly had 
concurred in the amendments to 258S proposed by the conference committee. 

™ Art. IV, § 20 (request of one-sixth present); Art. V, § 10 (vote after 
veto); Art. VIII, § 8 (fiscal measures). 

















July] REVIEW OF LEGISLATIVE PROCEDURE 447 


Meracle v. Down*? had established that failure of the journals to 
record passage was fatal to a bill, but that case was much stronger 
than the Wendler case for the senate journal showed indefinite 
postponement and contained no evidence of further senate action; 
in other words the journals contained affirmative evidence that the 
bill did not pass.** 


The court’s alternative grounds for the Wendler decision also 
went to the validity of the chapters 221 individually and was based 
upon textual differences between each of the enacted “Chapters 221” 
and the prior texts of the bill which, if any, passed the legislature. 
One version differed from the senate engrossed bill;** the other 
lacked the amendments which the journal showed had been inserted 
in conference.*® As previously noted, however, the omitted sections 
did not affect the defendant. Thus the alternative grounds may be 
said to establish two propositions: (1) That textual difference be- 
tween the enrolled bill and prior drafts may be shown to impeach 
the validity of the enrolled bill ;** (2) that the effect of finding any 
such difference is to render the whole act invalid.** 





"64 Wis. 323, 25 N.W. 412 (1885). 

* Ibid. The statute declared invalid in this case had been attacked the pre- 
ceding year in Giese v. Shultz, 60 Wis. 449, 19 N.W. 447 (1884) and Bradley v. 
Cramer, 61 Wis. 572, 21 N.W. 519 (1884), but the court avoided the issue in both 
cases. Counsel for appellee in Bradley v. Cramer asserted in his brief, “It had 
been the common knowledge of the bar and indeed the reading public of this 
state that chapter 314, of the Laws of 1883, had found a place in the published 
volume of 1883, through somebody’s mistake.” This suggests that the court acted 
in Meracle v. Down out of an assured knowledge of the history of the bill then 
involved which would not make the Meracle case a reliable authority in a case 
where the evidence was more dubious. 

“The engrossed bill is the original bill together with the amendments added 
in the house in which it originated. If no amendments were added, the original 
bill constitutes the engrossed bill. If amendments were added the original bill 
is typed and the amendments inserted in their proper place. 

*See note 11, supra. 

* Though the doctrine in many jurisdictions is sufficiently confused to make it 
extremely difficult to appraise the “weight of authority” there is at any rate very 
substantial authority that an enrolled bill may be impeached by an affirmative 
showing from the journals to the effect that the bill as enrolled was materially 
different from that as passed. Note (1912) 40 L.R.A. (N.S.) 24. Contra: Field 
v. Clark, 143 U.S. 649 (1892). In the Wendler case there was, by the court’s own 
reasoning, no such affirmative showing, at least from the journals, because the 
journals failed to show final passage of the bill in any form in the assembly. 
Moreover, the senate journal contained the usual recitation that the bill was cor- 
rectly enrolled; so that in order to find that it was not correctly enrolled the court 
had to go behind this recitation. 

* The court expressly denied that its decision was based on the requirement 
of Articles VIII, §8 which refers to the enactment of fiscal legislation by a yea 
and nay vote entered upon the journal. 94 Wis. 369, 377, 68 N.W. 759, 761 (1896). 











448 WISCONSIN LAW REVIEW [Vol. 1941 





































Because of their severity the Wendler and Meracle decisions 
form the base line from which to appraise Wisconsin doctrine regard- 
ing impeachment of statutes for invalid enactment. In terms of tang- 
ible effects, however, the doctrines of these cases have not played the 
part their severity might suggest; first, because such attempts to 
impeach the enrolled bill have not been numerous; second, because 
in the twenty-three instances in which such a challenge has been made 
only in the Wendler and Meracle cases have statutes in fact been 
overthrown. 


The first general proposition of the Wendler case—that to some 
extent at least the enrolled bill is not conclusive evidence of the 
statute law in Wisconsin—has never since been questioned by the 
Wisconsin Supreme Court. True, the court has not since the Wendler 
case in 1896 upset a single enrolled bill on the grounds of procedural 
defects in its passage. But not once has the court by decision or 
dictum abandoned the doctrine that it may look behind the enrolled 
bill to discover such defects. 


Likewise the second general proposition of the Wendler case— 
that the journals must contain affirmative evidence of passage—has 
never been overruled. There are deducible from the Wisconsin cases 
at least three types of facts to which this second proposition may 
be applied: (1) Where the journals are completely silent as to 
enactment of part of a bill as in State ex rel. Pollard v. Medical 
Board.** This is simply the problem of divergencies between the 
prior drafts and the enrolled bill, and will be considered with that 
problem.*® (2) Where the journals contain affirmative evidence that 
the bill failed to pass, as in Meracle v. Down. There is nothing in 
the Wisconsin cases to indicate that this rule has been weakened. 
(3) Where the journals are only partially silent, as in the Wendler 
case. Inasmuch as the Wendler case represents only one of two 
apparently conflicting cases where this third type of facts was. spe- 
cifically ruled upon, it is important to notice its limitations. Two 
enrolled bills, dated the same day differed in content but obviously 
were intended to concern the same subject matter; authority in other 





* State ex rel. Pollard v. State Board of Medical Examiners, 172 Wis. 317, 
177 N.W. 910 (1920). In this case the conjunction “or” appeared in the enrolled 
bill in a place where, according to prior drafts, the conjunction “and” should 
have been used. The substitution was not the result of any legislative action of 
which there was record; though conceivably an unrecorded amendment could 
have effected the change. But see note 9, supra. 
* See also note 36, supra. 

















July] REVIEW OF LEGISLATIVE PROCEDURE 449 
jurisdictions has recognized this as a special situation permitting re- 
sort to the journals.*® The alternative ground of the decision, that 
neither “Chapter 221” contained the same provisions as the bill as 
amended finally in conference, was entirely independent of the failure 
of the journals to show final passage. Further, counsel and the court 
apparently overlooked the earlier case of Bound v. Wisconsin Central 
Railroad Company." There the only affirmative journal record of 
an assembly vote listed the bill in question with several others with 
the entry “was read a third time and passed.’4* The court concluded 
that this was a “mere clerical error”; and as an alternative ground 
seemed to distinguish the case as one where a journal entry of final 
passage was not expressly required, therefore, “on the facts here we 
must presume that the law was passed.’** Finally, as a practical 
matter the entries of a modern journal properly kept according to 
legislative rules often fail to show affirmatively one of the most im- 
portant prerequisites for constitutional enactment, the existence of a 
quorum.** 

The third general proposition of the Wendler case—that textual 
differences between the enrolled bill and prior drafts may be shown 
to impeach the validity of the enrolled bill—has been modified by 
subsequent cases, although exactly to what extent is not certain. 
The modification has taken two general tacks: the doctrine of “im- 
material variance” as represented by Weed v. Bergh;* and the doc- 
trine of separability as represented by Loomis v. Callahan.* 

In Weed v. Bergh a law which required private banking con- 
cerns to incorporate was attacked on the grounds that the governor 
rearranged the wording of the bill before he signed it. As in the 
Wendler case, the changed wording did not affect the parties to the 
suit. The court found that this variance was immaterial because 
the meaning of the statute signed by the governor was the same as 
that passed by the legislature. Thus the problem of textual diver- 





“Note (1912) 40 L.R.A. (N.S.) 35. 

“45 Wis. 543 (1878). 

“ Italics inserted. 

“This distinction would be in accord with the weight of authority. See 
note 20, supra. 

“A quorum simply means the presence of a majority of the elected members 
of a given house. United States v. Ballin, 144 U.S. 1 (1892); Luce, Legislative 
Procedure (1922) 40. Yet the modern journals contain the entry “absent or not 
voting” as part of each roll call. And of course a roll call is not taken on every 
measure. 

“141 Wis. 569, 124 N.W. 664 (1910). 
“196 Wis. 518, 220 N.W. 816 (1928). 
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gencies was turned into a matter of substance rather than form. This 
method of dealing with the matter finds support in the decisions from 
other jurisdictions*’ and even in the Wisconsin Statutes.*® The ruling 
seems sensible, for if the rule is bad which permits impeachment of 
the enrolled bill by dubious evidence from the journals, the rule is 
worse that a variance in form permits impeachment. Of course, 
however, the immaterial variance doctrine, increasing the discretion 
of the court, introduces another uncertainty into the problem of 
whether an enrolled law is a law.*® 


In Loomis v. Callahan the entire university appropriation bill 
was attacked on the ground that the senate journal showed that that 
body voted without recording the yeas and nays to withdraw an im- 
portant fiscal amendment™ which it earlier had adopted by a record 
vote and therefore, because this recession was without effect, the 
senate passed a different bill from the assembly. Again, the alleged 
variance did not affect the parties to the suit. The court found that 
the amendment in question simply transferred an existing appro- 
priation and therefore was not within the policy of the fiscal clause 
of the constitution. But the court seemed to go further and hold 
that assuming the amendment was within the policy of Article VIII, 
Section 8, nevertheless the amendment was not an “inducement” to 
the rest of the bill, but rather “an independent proposition.” To 
condemn the entire act “would call for a blind adherence to the strict 
letter of the constitution rather than an accordance with the spirit 





“Note (1912) L.R.A. (N.S.) 24, 25. 

“ Wis. Stat. (1939) § 35.21 provides that the secretary of state, as to session 
laws, and the revisor of statutes, as to statutes, may correct such errors as “affect” 
for “effect,” “is” for “are,” and the like where such errors occur in any enrolled 
act, “and no such correction shall be deemed an alteration of or departure from 
the enrolled copy.” Quaere, whether such a statute is constitutional. See note 
106, infra. 

“ Where a bill was amendatory of an existing statute and the enrolling clerk 
mistakenly substituted “or” for “and” in a portion of the bill which was not 
amendatory, but was apparently intended merely as reproducing the unamended 
portions of the act, held that this was not a material variance between the bill 
which passed the legislature and the bill signed by the governor. State ex rel. 
Pollard v. State Board of Medical Examiners, 172 Wis. 317, 177 N.W. 910 (1920). 
This holding seems consistent with the rule that effect will be given only to the 
amendments in an amendatory act, and differences from the existing statute in 
that part of the act which merely recites the existing statute will be disregarded. 
State v. Stillman, 81 Wis. 124, 51 N.W. 260 (1892). Quaere, though, whether 
the ruling of the Stillman case begs the basic question, which is just whether 
the amending act was intended “simply to recite the existing statute”? 

“The amendment proposed to transfer to the State Historical Society an 
unexpended appropriation of $550,000 which had been made to the university 
regents in 1925 for the purpose of constructing a library. 
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which giveth life.”°* Thus the court introduced the doctrine of sep- 
arability into the problem of variance between the prior drafts and 
the enrolled bill®°*—substantially what it refused to do in the Wendler 
case.5* Perhaps significantly the court did not mention the Wendler 
case, although plaintiff’s counsel relied heavily upon it in his brief. 
The doctrine of separability possesses the same merit and fault as 
the doctrine of immaterial variance: It is a workable improvement 
on the mechanical rule that any variance between the text of a bill and 
the enrolled bill is fatal, and it finds support by analogy from the law 
of substantive constitutionality ;® still, it introduces a new uncertainty 
into the problem of when an enrolled bill is valid. Just how far the 
court will go in this field with the separability doctrine is not indicated 
in the facts of the Loomis case. It may be significant that dis- 
agreement over the amendment which was declared separable was 
important enough to occasion a conference committee. On the other 
hand the separability argument was an alternative grounds of the 
decision, and the result—that the entire statute as enrolled was 
valid—merely recognized the action which the legislature had 
really taken on the bill, for an examination of the journals leaves no 
doubt that the senate did in fact recede from the contraverted amend- 
ment. 

Where entry in journal expressly required.°°—Article VIII, Sec- 
tion 8, which requires that the yeas and nays be recorded in the jour- 
nal where the vote is on a fiscal measure,™ is the only express consti- 
tutional provision for journal entry of a record vote which has been 





" Compare the language of the Wendler opinion, infra note 53. 

"“The bill . . . had the concurrence of the necessary number of both houses 
indicated by a yea and nay vote .. . unless it can be said that the amendment 
No. 2S was an inducement to the rest of the bill. But such plainly is not the 
case. It was an independent proposition and had little, if any, relation to the 
other features of the bill.” Loomis v. Callahan, 196 Wis. 518, 528, 220 N.W. 
816, 820 (1928). 

“Nor can it be said that because the governor signed [the bill] . . . which 
contained the . . . amendments, therefore he must be considered as having ap- 
proved the amendments. We cannot uphold laws upon mere speculation as to 
what the executive might or might not have done.” State v. Wendler, 94 Wis. 
369, 378, 68 N.W. 759, 762 (1896). 

“Brief for plaintiff, pp. 41, 42; Loomis v. Callahan, 196 Wis. 518, 220 N.W. 
816 (1928). 

* For a valuable discussion of the doctrine of separability see Stern, Separa- 
bility and Separability Clauses in the Supreme Court (1937) 51 Harv. L. Rev. 76. 

See note 31, supra. 

* Art. VIII, § 8, seems to have been copied from the New York constitution 
of 1846. B. F. Sturtevant Co. v. Industrial Comm. 186 Wis. 10, 16, 202 N.W. 
324, 326 (1925). The courts of New York have held the provision to be directory 
only. People v. Supervisors of Chenango, 8 N.Y. 317 (1853). 
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argued to the court.5* Though the issue has been presented in at 
least twelve cases, the court has yet to hold a statute invalid for 
legislative failure to comply with this journal entry requirement. This 
is not to say, however, that the court will never declare a fiscal statute 
invalid in any case where the journals fail to contain the record vote.°® 


The most striking limitation on the importance of Article VIII, 
Section 8 is the uniform tendency of the cases to limit the definition 
of a fiscal law.® Its importance is further limited by application of 





* Article VIII, § 8 also provides that three-fifths of all the members elected 
to each house shall be necessary to constitute a quorum to act upon a fiscal bill. 
But it does not expressly require that the fact of a quorum shall be entered on 
the journal. Moreover it is not correct to say that the requirement of a record 
vote upon fiscal measures in effect makes the requirement of a quorum of three- 
fifths one for which the fact of compliance must be entered in the journal. The 
sum of votes cast for and against a bill does not necessarily indicate how many 
legislators were present at the time of the vote; and a quorum means only that 
a majority, or in this case, three-fifths of the members of the house were present 
at the time of the vote. See note 44, supra. Thus in Wisconsin the senate journal 
conceivably might show 14 voting for a bill 2 against it, and 17 absent or not 


This point was involved in a recent case, State ex rel Wisconsin Development 
Authority v. Dammann, 228 Wis. 147, 277 N.W. 248 (1938), but court and counsel 
to have missed it. 

"See B. F. Sturtevant Co. v. Industrial Comm., 186 Wis. 10, 202 N.W. 324 
(1925). 

* An act which imposes a one percent gross earnings tax on railroad and plank- 
road companies in lieu of all other taxes is in the nature of an exemption and 
not a law imposing a tax within the meaning of Art. VIII, § 8, Milwaukee and 
Mississippi R. v. Board of Supervisors of Waukesha (1855), reported 9 Wis. 431 
(1859). ow VIII, § 8, contemplates only state taxes and indebtedness, not 
state laws relating to local taxes and indebtedness, Watertown v. Cady, 20 Wis. 
501 (1866); Bushnell v. Beloit, 10 Wis. 195 (1860). A law relating to the method 
of collection of a state tax which is imposed by another statute is not an act 
which imposes a tax in the sense of Art. VIII, § 8, Whittaker v. City of Janesville, 
33 Wis. 76 (1873). A non-fiscal law for the administration of which an appropria- 
tion is made by another statute is not an act which “creates a debt or charge, 
or makes . . . an appropriation” within the meaning of Art. VIII, § 8, McDonald 
v. State, 80 Wis. 407, 50 N.W. 185 (1891); Im re Ryan, 80 Wis. 414, 50 N.W. 
187 (1891). A legislative investigation duly authorized in the course of ordinary 
legislative business does not create a debt within the meaning of Art. VIII, § 8, 
State ex rel. Rosenhein v. Frear, 138 Wis. 173, 119 N.W. 894 (1909). A continuing 
appropriation from a general fund to be made in the proper discretion of an 
administrative body does not violate Art. VIII, § 8, State ex rel. Board of Regents 
of Normal Schools v. Zimmerman, 183 Wis. 132, 197 N.W. 823 (1924). An act 
which requires employers to pay certain moneys into the state treasury upon 
the death of employees who have no dependents in order to create a fund 
for additional benefits to employees who have dependents is not a law such 
as described by Art. VIII, § 8, for the public had no beneficial interest in these 
moneys, B. F. Sturtevant Co. v. Industrial Comm., 186 Wis. 10, 202 N.W. 324 
(1925). A proposed amendment which would have transferred an existing ap- 
propriation from the university regents to the State Historical Society was not 
an appropriation bill within Art. VIII, § 8, but “simply transferred an existing 
appropriation,” Loomis v. Callahan, 196 Wis. 518, 220 N.W. 816 (1928). 
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the doctrine that valid portions of a statute will be sustained when 
they can fairly be construed as separable from invalid provisions. 
Thus, in Watertown v. Cady the court indicated that a statute of a 
non-fiscal nature would not, upon a showing that no record vote was 
taken, be declared entirely invalid because it happened to contain an 
appropriation clause. In that case one section of a statute which 
authorized a local bond issue provided that a specified annual tax be 
levied by the city to pay the interest. It has been held that a statute 
which created a new judicial circuit is not within Article VIII, Sec- 
tion 8, where the appropriation for payment of the judge’s salary was 
made by a separate statute.** This being so, the “spirit which giveth 
life” to Article VIII, Section 8,°° would seem to be violated if a 
statute of a non-fiscal nature which happened to contain an appro- 
priation clause were to be declared entirely void because the vote 
was not entered on the journals.** Loomis v. Callahan, moreover, 
applied the doctrine of separability to a measure dominantly fiscal 
in nature. 

At least one other possible limitation of Article VIII, Section 8 
is mentioned in the Loomis case, where it was contended that this 
clause does not require a record vote in the house of origin on amend- 
ments added to the bill in the other house.® The court expressly re- 
fused to pass on the question but intimated that it might make a 
difference whether the amendment concerned an appropriation. 

Violation of legislative rules of procedure-—The court will not 
invalidate an act because it appears that the respective houses of the 





“20 Wis. 501 (1866). 

“McDonald v. State, 80 Wis. 407, 50 N.W. 185 (1891). 

* Loomis v. Callahan, 196 Wis. 518, 528, 220 N.W. 816, 820 (1928) ; State ex rel. 
Crucible Steel Casting Comany v. Wisconsin Tax Comm., 185 Wis. 525, 535, 201 
N.W. 764, 767 (1925). 

“This would seem especially true today, when the legislature customarily 
makes an appropriation to an “emergency board” to be used to supplement appro- 
priations which shall prove insufficient because of unforseen emergencies. Wis. 
Stat. (1939) § 20.74. 

*“As to what is ‘final passage of a bill’ within the meaning of the constitution, 
there is a difference of opinion. Some courts hold that the final passage of a 
bill is when it is first passed in each house . . . [others] that it is the last. vote in 
each house which gives efficacy to the bill.” 1 Sutherland, op. cit. supra note 13, 
$ 53 (48). It has been held that where a fiscal bill originated in the senate but 
the yeas and nays were not taken in the senate until the bill had been passed 
by the assembly the “object and purpose” of Art. VIII, § 8 were satisfied, State 
ex rel. Crucible Steel Casting Co. v. Wisconsin Tax Comm., 185 Wis. 525, 201 
N.W. 764 (1925). 

“Such a distinction would conform to the legislative practice whereby the 
house of origin votes separately on each amendment adopted by the other house. 
Witte, supra note 3, at 149. 
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legislature have not complied with their own rules in passing it.*? 
Whether joint rules or the rules of the several houses were violated 
in the principal case does not appear from the record but the lan- 
guage of the opinion is broad enough to cover either situation. The 
distinction between joint and separate legislative rules was sought 
to be made in a later case,®* where the joint rule was embodied in a 
statute, but the court avoided the question by finding that the 
joint rule was in fact complied with. If there is no distinction to be 
made it would seem that the court should have refused to look at 
the journals.”° 
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Pleading and proving the journal—lIt is generally said that 
questions of validity of enactment are questions of law and not of 
fact." What this assertion really means is that the questions are 
deemed of a character so important and so demanding uniform de- 
termination that the court and not the jury should handle them. 
Closely related with the proposition that questions of validity of 
enactment are questions of law are the propositions that the parties 
cannot conclude the questions by stipulation or pleadings,’? and that 
the question is not one for the jury."* Although the Wendler case 
may raise a serious doubt as to whether the Wisconsin court applies 
the presumption of constitutionality to the question of procedural 
validity of enactment,’* very substantial authority has so applied it. 
Thus it has been held that the proof necessary to overcome the pre- 
sumption of regularity of passage must, in the least, be “clear,” and 





“McDonald v. State, 80 Wis. 407, 50 N.W. 185 (1891). This appears to be 
the general rule. 1 Sutherland, op. cit. supra note 13, § 76. Note (1912) 40 L.RA. 
(NS.) 29. 

“State v. P. Lorillard Co., 181 Wis. 347, 193 N.W. 613 (1923). 

* Wis. Stat. (1939) § 13.06. 

" The difference between joint rules, statutory or otherwise, and the separate 
rules of each house is not considered enough to alter the general rule that a 
showing of violations of legislative rules of procedure will not envalidate the en- 
rolled bill. 1 Sutherland, op. cit. supra note 13, § 76; Note (1912) 40 L.R.A. 
(N.S.) 39. Quaere, whether Art. IV, § 8 of the Wisconsin Constitution, (which 
provides that “each house may determine the rules of its own proceedings” might 
not be of importance in denying the suggested distinction between joint and 
separate legislative rules of procedure. 

™ Milwaukee County v. Isenring, 109 Wis. 9, 85 N.W. 131 (1901). “Whether 
an enrolled bill was enacted is a question of law, and not of fact.” Note (1912) 
40 L.R.A. (N.S.) 37. 

™ Attorney General v. Foote, 11 Wis. 14 (1860). 

™ Milwaukee County v. Isenring, 109 Wis. 9, 85 N.W. 131 (1901). 

““The most that can be said is that it seems very probable that a mistake 
was made, and that 258 S was the bill which was acted on. But law cannot rest 
on probabilities even though they be extreme probabilities.” State v. Wendler, 94 
Wis. 369, 378, 68 N.W. 759, 761 (1896). 
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some courts require that it be “clear, conclusive and beyond all 
doubt.”*° And the Wisconsin court has held that the presumption 
that the contents of the enrolled bill are the same as the contents of 
the final draft is not overcome by inconsistent journal entries relative 
to the contents of the prior drafts." 


Consistent with the principle that this is a question of law, it 
seems that proof of invalid enactment may be introduced by plaintiff 
even though the point was not mentioned in the complaint.”7 Like- 
wise, when invalid enactment is relied upon as a defense, a general 
demurrer apparently is sufficient to raise the issue ;"* and if defend- 
ant files an answer instead of demurring, the defense need not be in- 
cluded in the answer.7® Whether an appellate court will consider an 
objection to the manner of passing a statute not made in the trial court 
is another question.*° Although on principle it may be argued that 
the question of the non-existence of a statute as well as the existence 
of a statute should not be limited by the argument in the trial court, 
there are policy reasons for requiring any constitutional issue to be 
raised in the trial court.8' However, the Wisconsin Supreme Court 
has considered the issue of validity of enactment where the point 
was not raised in any manner at the trial.®? 

The nature of the evidence which the court will consider to im- 
peach an enrolled bill depends upon whether the objection to en- 
actment is based upon the legislative procedure or upon divergencies 
between the text of a bill and the enrolled bill. Where the objection 





™ Note (1912) 40 L.R.A. (N.S.) 37, Where the recitals of the journals are 
ambiguous and conflicting as to the observance of some constitutional mandate 
in the passage of the bill an enrolled bill will be sustained upon the presumption 
of regular enactment. Id. at 36. 

Milwaukee County v. Isenring, 109 Wis. 9, 85 N.W. 131 (1901). 

™ Loomis v. Callahan, 196 Wis. 518, 220 N.W. 816 (1928). 

™ At least so it was in the cases of State v. P. Lorillard Co., 181 Wis. 347, 
193 N.W. 613 (1923) and B. F. Sturtevant Co. v. Industrial Comm., 186 Wis. 
10, 202 N.W. 324 (1925). 

™ Watertown v. Cady, 20 Wis. 501 (1866). Note (1912) 40 L.R.A. (N.S.) 37. 
Sutherland can find no jurisdiction in which the objection must be by plea. 1 
Sutherland, of. cit. supra note 13, § 59 (54). 

* 1 Sutherland, op. cit. supra note 13, § 57 (52). 

™ Although these policy reasons are not so urgent where the constitutional 
question is one of validity of enactment as where it is one of due process under 
a statute regulatory of business, nevertheless they are not altogether absent. Thus 
in a case where a constitutional amendment was attacked on the grounds of 
invalid enactment by the legislature the court reversed itself upon rehearing 
when counsel pointed out that almost twenty other constitutional amendments 
were open to the same procedural objections as the one before the court. State 
ex rel. Postel v. Marcus, 160 Wis. 354, 154 N.W. 366 (1915). 
“ Watertown v. Cady, 20 Wis. 501 (1866). 
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is to the procedure, the journals are controlling.** But where there 
is an alleged variance in text the court has looked to the journals,®* to 
the original bill,*° to the engrossed bill,8* and to amendments ;87 and 
by dictum at least it has accorded itself the right to look to “any 
other legitimate evidence.”** The court will examine all these bits of 
evidence and weigh them together to determine whether the contents 
of the enrolled bill coincide with those of the final draft.®® 

A statute makes the printed journals the official record® of the 
proceedings in each house of the legislature.®! Although an early 
case expressed doubt,® it is now well settled that for the purpose of 
determining whether a bill was properly passed the court will take 
judicial notice of the contents of the journals of the respective 
houses.** Apparently the court also will take judicial notice of that 





“The Wisconsin court has never directly passed upon the question of whether 
the journal may be impeached, because that issue has never been raised. By dictum 
the court has indicated that the journals are unimpeachable. See Milwaukee 
County v. Isenring, 109 Wis. 9, 26, 85 N.W. 131, 137 (1901). 

™“ Milwaukee County v. Isenring, 109 Wis. 9, 85 N.W. 131 (1901). 

“Ibid. There are’ a number of cases where a bill as originally introduced 
has been consulted to determine the legality of its adoption. Note (1912) 40 
L.R.A. (N.S.) 30. 

“State v. Wendler, 94 Wis. 369, 68 N.W. 759 (1896). The only authority 
cited by a note in (1912) 40 L.R.A. (N.S.) 31, holds that the engrossed bill can- 
not be used to impeach the enrolled bill. 

“Loomis v. Callahan, 196 Wis. 518, 220 N.W. 816 (1928). 

™ Milwaukee County v. Isenring, 109 Wis. 9, 85 N.W. 131 (1901). 

“At least this seems to be the implied holding of Milwaukee County v. 
Isenring, 109 Wis. 9, 85 N.W. 131 (1901). In that case defendant attacked a local 
statute on the ground that the title was fatally indefinite. Plaintiff sought to 
show that the bill had a different and valid title when it passed the legislature; 
and in support of this contention referred the court to the title of the bill as it 
appeared in the journals. In rebuttal defendant produced a certified copy of 
the original bill which had the same title as the enrolled bill. The court held that 
upon the evidence the presumption that the title of the enrolled bill accords with 
the title of the prior drafts was not satisfactorily overcome. 

* Wis. Stat. (1939) § 13.22. Before 1878 a certified copy of the journal 
record was probably technically required to prove a journal, Wis. Rev. Stat. 
(1849) c. 9, § 10 (5). But Wis. Rev. Stat. (1878) c. 176 § 4135, made the 
printed journals prima facie evidence and seemed to include by its terms. the 
printed journals of past sessions of the legislature as well as future. 

"A motion for rehearing was denied where the moving party sought to show 
certain facts by a certified copy of the original sheets from which the journal had 
been made up and a certified copy of a page from the senate bookkeeper’s record. 
The defendant argued that the sheets were printed for the express purpose of cor- 
rection; and that the bookkeeper’s record was for most purposes like parole 
evidence. Brief for Defendant on Motion for Rehearing, p. 5; State v. Wendler, 
94 Wis. 369, 68 N.W. 759 (1896). But see note 22, supra, especially as to the 
bookkeepers’ (record clerks’) record. 

™ Shipman v. State, 42 Wis. 377 (1877). 

"State v. Lorillard Co., 181 Wis. 347, 193 N.W. 613 (1923); McDonald v. 
The State, 80 Wis. 407, 50 N.W. 185 (1891). This is the general rule. 1 Suther- 
land, op. cit. supra note 13, § 57 (52); Note (1912) 40 L.R.A. (N.S.) 39. 
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evidence which it will admit to prove a divergency between the en- 
rolled bill and prior drafts.®* It should follow that neither the jour- 
nals nor other evidence to which the court will look need to be part of 
the record.®° 


CONCLUSIONS 


The confusing, ambiguous nature of the Wisconsin cases together 
with the repeated refusals of the court to find that the legislative pro- 
cedure was unconstitutional pretty obviously demonstrate the weak- 
ness of the journal rule. The rule is easy to state and logically there 
seems to be no necessity for qualifying it with numerous exceptions. 
But for many reasons—deference to the legislature, protection of 
vested interests acquired under statutes, and plain political horse 
sense*°—judges find it difficult to declare void any statute, and par- 
ticularly an important one,®* when they are personally convinced that 
regardless of what the journals show or fail to show the legislature 
did in fact pass the particular law. So while they give lip service 





“Where the contents of a statute are in issue the courts “may look to the 
enrolled bill, the engrossed bill, and to any other legitimate evidence within their 
reach.” Milwaukee County v. Isenring, 109 Wis. 9, 85 N.W. 131 (1901). Without 
mentioning the problem the court has considered the contents of several amend- 
ments which were neither set forth in the journal nor contained in the record. 
Loomis v. Callahan, 196 Wis. 518, 220 N.W. 816 (1928). 

“The journal was not part of the record in several Wisconsin cases including 
State v. P. Lorillard Co., 181 Wis. 347, 193 N.W. 613 (1923); and Watertown v. 
Cady, 20 Wis. 501 (1866). And the court has considered the contents of amend- 
ments which were not part of the record. Loomis v. Callahan, 196 Wis. 518, 220 
N.W. 816 (1928). Where the point was specifically argued to the Supreme Court 
it was held that affidavits which alleged on information and belief that a certain 
statute did not pass the legislature and which made the several pages of the 
journal a part of the affidavit were sufficient proof of the journals, and the court 
intimated that regardless of the affidavits it would take judicial notice of the 
journals. Meracle v. Down, 64 Wis. 323, 25 N.W. 412 (1885). “In a few juris- 
dictions it is held that, in order to question the enactment of an enrolled bill, 
the legislative journals must be proved and brought into the record by bill of 
exceptions.” Note (1912) 40 L.R.A. (N.S.) 38. 

“Tt is questionable whether these constitutional requirements do more harm 
than good. They encourage the quibbling that does the legal profession so much 
hurt in the eyes of the public.” Luce, Legislative Procedure (1922) 208. 

* Where the court was faced with the problem of whether the yeas and nays 
should have appeared in the journal on the vote to pass chapter 328, Laws of 
1923, it considered the fact that chapter 577, Laws of 1911, the act which estab- 
lished state insurance, would be invalid if the yeas and nays were required in 
such a case. B. F. Sturtevant Co. v. Industrial Comm., 186 Wis. 10, 202 N.W. 
324 (1925). Neither of the statutes which have been declared invalid by the Wis- 
consin court, in the Wendler and Meracle cases, was enacted longer than three 
years or affected property interests. 
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to a doctrine which was developed without much thought®* from the 
sheer force of the habit of judicial review® they refuse to apply it 
except in extreme cases. 

Only the doctrine of stare decisis stands in the way of complete 
abandonment of the journal rule. “This is not a rule of property. 
No vested rights in the rule have been created. No difficulty would 
be experienced by the profession were it to be changed.” 

Possibly the journal rule can be defended upon the ground of its 
disciplinary effect upon the legislators. The legislative clerks are 
very much aware that a statute may be invalid because improperly 
enacted.*°! And correction of the journals is the second order of 
business on the daily calendar of each house. This line of argument, 
however, assumes that without judicial discipline the legislators would 
be careless in their procedure. The well-annotated senate and as- 
sembly manuals and the high regard of the individual legislators for 
the rules and precedents contained in the manuals seem to be a 
sufficient rebuttal of this assumption, for the Wisconsin Supreme 
Court has expressly stated that the two houses are free to make and 
break their own rules.1°? The plain fact is that judicial discipline is 
not the only effective guaranty that the houses of the legislature will 
comply with the constitutional rules for legislative procedure ; politi- 
cal discipline is another, and perhaps as important, a guaranty. 

Even though the Wisconsin court may not see fit to abandon the 
journal rule it may, without doing violence to the principle of 
stare decisis, severely limit it. Upon their facts the two Wisconsin 
cases which have applied the journal rule to declare a statute invalid 
hold: (1) That where two substantially different enrolled bills pur- 
port to be the same bill and it appears from the journals and en- 





*It may be safely said that the respective merits of the journal and enrolled 
bill rules have never been well argued to the Wisconsin Supreme Court. In three 
out of four cases counsel assume the journal rule. 

"See Dodd, Non-Enforceable Provisions of Constitutions (1931) 80 U. of 
Pa. L. Rev. 54. 

%” Nutting, The Enrolled Bill and the Validity of Legislation (1936) 15 Neb. 
L. Bull. 233, 246. 

* Conversations with some of the legislative clerks indicate that they exercise 
extreme care to avoid mistaken entries in the journal and discrepancies between 
the enrolled bill and prior drafts. The errata sections of the printed journals 
enable the journal clerks to do some corner-cutting where the journals contain 
mistaken entries. Thus if the mistake made in the Wendler case (describing 
258S as 258A) were noticed by a clerk after the legislature adjourned he would 
not hesitate to correct it in the errata; and this although the errata section is 
primarily to correct the printer’s errors. 

% See note 67, supra. 
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grossed bill that neither passed the legislature in the form in which it 
was enrolled, the court may declare both void ;'°* (2) that where it 
affirmatively appears from the journal that an enrolled bill did not 
pass the legislature the court will declare it void.’ 

At least one state, New York, has a statute which gives the en- 
rolled bill conclusive effect.1°° Although Dean Wigmore thinks such 
a statute unconstitutional,’°* a lower New York court has given effect 
to it.1°7 A practical, though somewhat less sweeping, statute might 
provide that the enrolled bill be conclusive proof of validity of 
enactment from and after one year of the date of publication ;1% 
but this seems open to almost as serious constitutional objection as 
the New York statute. In view of these constitutional difficulties a 
more conservative statute might permit a direct challenge of legisla- 
tive procedure.’® At best, however, such a statute would be a poor 





This fact situation has been recognized as a type case. Note (1912) 40 
L.R.A. (N.S.) 35. 

™ This fact situation also has been recognized as a type case. Note (1912) 
40 L.R.A. (N.S.) 35. 

#6 N.Y. Leg. Law. § 40. 

Wigmore, Evidence (3d ed. 1940) §1354. 

** Helm v. Day, 134 N.Y. Supp. 770 (1912). It has been held that §4135, 
Wis. Rev. Stat. (1878) [Wis. Stat. (1939) § 327.01], which made printed copies 
of the statutes “sufficient evidence thereof in all courts of law,” was not intended 
to preclude judicial resort to the journals to determine the validity of enactment. 
Meracle v. Down, 64 Wis. 323, 25 N.W. 412 (1885). 

** Such a statute would be similar to § 327.04, Wis. Stat. (1939) which pro- 
vides that an official copy of an ordinance shall be conclusive proof of the regu- 
larity of the adoption and publication of the ordinance three years after date of 
publication. A record vote on fiscal ordinances is required by Wis. Stat. (1939) 
$62.11 (3) (d), and the Wisconsin court regards this provision as mandatory. 
State ex rel. Milwaukee v. Milwaukee E. R. and L. Co., 144 Wis. 386, 129 N.W. 
623 (1911). This accords with the weight of authority. 2 McQuillan, Municipal 
Corporations (1911) § 608. 

A direct attack may not be made on the constitutionality of a statute if it 
would interfere with the legislative function. So in Fesler, Clerk, et al v. Brayton, 
145 Ind. 71, 44 N.E. 37 (1896), the court refused to grant an injunction against 
election officials charged with enforcing an allegedly unconstitutional appor- 
tionment act, upon a showing that that act was the only one in existence; and 
in Fergus v. Marks, 321 Ill. 510, 152 N.E. 557 (1926) the court refused to man- 
damus the legislature to meet and pass an apportionment act which was consti- 
tutional. But in State ex rel. Attorney General v. Cunningham 81 Wis. 440, 51 
N.W. 724 (1892), the Wisconsin court enjoined the secretary of state from 
publishing certain notices of election on the grounds that the apportionment 
acts of 1887 and 1891 were unconstitutional. The court conceded that the then 
legislature, although elected under the act of 1887, was competent to enact a valid 
apportionment act; and that is what was done. Wis. Laws 2d Spec. Sess. 1892, 
e, i, 2. 

If the direct attack does not interfere with the legislative function the courts 
will take jurisdiction. So in State ex rel. Mayr, Jr. v. Marion Circuit Court, 202 
Ind. 501, 176 N.E. 626 (1931), the court refused a writ of prohibition against 
a circuit court which would have prevented it from exercising jurisdiction of a 
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substitute for the enrolled bill rule. The fact that any effective legis- 
lative action would encounter constitutional objections should be a 
pursuasive reason why the court should feel free to judicially abolish 
the rule that the enrolled bill may be impeached by showing invalidity 
of enactment.1!° 





suit to enjoin relator from publishing a certain act the attestation of which was 
allegedly obtained by fraud on the president of the senate. The language of State 
ex rel. Martin v. Zimmerman, 233 Wis. 16, 288 N.W. 454 (1939) throws doubt 
on whether a circuit court in Wisconsin could entertain such a suit, although 
the principal case involved a mandamus to publish, not an injunction. The Wis- 
consin court has enjoined the secretary of state from performing a ministerial 
function, even though it was in relation to the holding of the elections of the 
legislators, State ex rel. Attorney General v. Cunningham, 81 Wis. 440, 51 N.W. 
724 (1892). For authority that the declaratory judgments act may be used to 
determine whether a statute was properly enacted, see State ex rel. Martin v. 
Zimmerman, 233 Wis. 442, 289 N.W. 662 (1940); and Borchard, Declaratory 
Judgments (1934) 554. 

The courts have no power to correct or change the journals and will not en- 
tertain a suit to compel a secretary of state to do so. State v. Wilson, 123 Ala. 259, 
26 So. 482 (1899) Burkhart v. Reed, 2 Idaho 503, 22 Pac. 1 (1889). 

Taken as a whole the Wisconsin statutes fail to shed much light on the 
legislature’s practical construction of the constitutional provisions relating to legis- 
lative procedure. The Revised Statutes of 1849 provided for the printing and 
distribution of the journals to certain public officials. The Revised Statutes of 
1853 contain practically no additions. Thence the legislature periodically added 
statutes which specified in greater detail the mechanics to be observed in keeping 
the journals and declared the journals’ evidentiary effect in the courts. The rele- 
vant statutes contained in the Annotated Statutes of 1889 and in the Annotated 
Statutes of 1898, which incompass the date of the State v. Wendler, are sub- 
stantially the same. This would indicate that the legislature was not greatly 
excited over the doctrine of that case. 




















THE APPOINTMENT OF SUPREME COURT JUSTICES: Ill 
Joun P. Franx 


Two Hits, One Error 


The first representative of the New Freedom was to be the last 
apostle of the Old Deal on the Supreme Court. Hence the great 
mystery of James Clark McReynolds is how he ever came to be a 
Justice in the first place. Woodrow Wilson sincerely desired to put 
liberals on the Court, and the choices of John H. Clarke and Louis D. 
Brandeis mark two great successes in this attempt. Yet, perhaps 
by confusing a zeal for anti-trust law enforcement with liberalism, 
Wilson managed to choose the most conservative Justice since 
Stephen J. Field. 


Born at Elkton, Kentucky, in 1862, McReynolds soon moved to 
Tennessee, where he became a successful lawyer and real estate 
dealer. He was secretary to Justice Howell Jackson during the latter’s 
short term on the Supreme Court in the 1890’s and from 1900 to 
1903 he was a professor of law at Vanderbilt. From then until late 
in the Taft administration, when he split with his superior, Wicker- 
sham, because Wickersham, allegedly, thought the tobacco trust was 
being treated too leniently, McReynolds was an assistant attorney 
general in the anti-trust division. From Washington he went to a 
Wall Street law office where he stayed during the year 1912. 


McReynolds was never an outstanding political liberal—in 1896 
he deserted Bryan and ran for Congress as a Gold Democrat—but his 
reputation as a trust buster was sufficient to make him Wilson’s 
Attorney General.1 As Attorney General he instituted numerous 
anti-trust prosecutions and developed a system of informal agree- 
ments with Sherman Act violators under threat of prosecution which 
brought some criticism upon him from conservatives.? 





*See Literary Digest, March 29, 1913, p. 734, “Our New Trust Fighter” for 
evidence of the popular acceptance of McReynolds as a warrior against the 
trusts. 

* See, e.g., comments of Rep. Morgan of Oklahoma, ranking Republican on 
the Judiciary Committee, New York Times, sec. II, p. 1, Jan. 18, 1914. 
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The only incident during McReynold’s attorney generalship which 
had any apparent effect on his confirmation* was the exposé of 
the management of the New Haven Railway. Abusive practices cost 
investors in the New Haven from $65,000,000 to $90,000,000 
and the road was being investigated by the Commerce Commission 
under authorization of a resolution by Senator Norris when the 
conflict with McReynolds arose. McReynolds contended that 
Charles S. Mellen, ex-president of the road, should not be examined 
under oath by the Commission because he might thus gain an im- 
munity from prosecution by the Justice Department. When Norris, 
Senator Kern, the Democratic leader, Commissioner McChord, and 
Commission counsel Joseph Folk, ex-Governor of Missouri, called 





*The most sensational incident of McReynold’s Cabinet tenure, despite its 
real unimportance and its lack of effect on the judicial confirmation, was the 
case of Farley D. Caminetti and Maury Diggs, 242 U.S. 470 (1917), two young 
libertines of Sacremento, California. The two men were both socially and 
politically prominent. Diggs had been state architect and was the nephew of a 
powerful local Democratic leader. Caminetti was the son of Wilson’s Com- 
missioner of Immigration. The men took two 19 year old girls ot respectable 
Sacramento families to Reno, Nevada, where they rented a bungalow for a few 
days. Whether the men coerced the girls to accompany them by fanciful threats 
o: whether they went with full willingness, and whether the men intended to 
stay at Reno long enough to divorce their wives and marry their companions 
are controverted issues. After four days the California police and the worried 
families of the girls caught up with the party and the group returned to Cali- 
fornia. All four denied illicit relations. One of the girls suffered a miscarriage. 
5C Cong. Rec. 2884 (1913). 

Prosecution of the men for violation of the Mann Act was begun by Johy 
L. McNab, hold-over Republican United States attorney. Pending the trial 
Secretary of Labor Wilson, in whose department was the office of Immigration 
Commissioner, asked McReynolds to have the case postponed from spring to fall 
because Immigration Commissioner Caminetti, father of one defendant, wanted to 
be present at his son’s trial and could not be spared from Washington for a 
few months, McReynolds thereupon ordered McNab to postpone the prosecution. 

McNab seized the opportunity to make capital for his party. He resigned 
his office and sent public letters to President Wilson, McReynolds, and, of course, 
to the press. His charge that political pull was being used to shield “white 
slavers” hit the front pages. New York Times, June 25, 1913, p. 1. His charge 
of favoritism based on this and another, less important case, were considered 
grounds for a demand for the resignation of McReynolds by the New York 
Times, June 30, 1913, p. 6. As soon as McReynolds recognized the storm he 
informed the President of his intention to prosecute the case with the utmost 
vigor and Wilson publicly replied by approving of the course of his Attorney 
General and at the same time asking strong prosecution. New York Times, 
June 25, 1913, p. 1. 

Partly because Rep. Mann was both the author of the White Slave Act and 
the Republican floor leader, the Caminetti case became the subject of a five hour 
debate in the House of Representatives in which McReynolds was damned 
freely for having sacrificed justice to influence. The House debate was strictly 
partisan in nature, the attack coming from Republicans and the defense from 
Democrats. 50 Cong. Rec. 2874-2906, 3006-3023 (1913). 

“See the Interstate Commerce Commission report on the mismanagement of 
the road, New York Times, July 14, 1914, p. 1. 
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on McReynolds to discuss the issue, McReynolds virtually ordered 
McChord and Folk out of the office.5 The Commission backed its 
representatives, although it was rumored that the President sided 
with McReynolds. The affair permanently alienated McReynolds 
and Norris who publicly criticized the rule of the Attorney Gen- 
eral.” 

When Justice Lurton died in 1914, McReynolds was unanimously 
expected to be his successor. It was rumored that McReynolds did 
not care to leave the Cabinet with so many important anti-trust actions 
pending, but that as a “patriotic duty” he would consent. Other 
Cabinet members were considered, but Wilson was said to regard 
McReynolds as “the most promising material available.”* On 
August 19, 1914, McReynolds’ name was sent to the Senate. It was 
predicted in the press that only Senators Norris and Bristow of 
the Republicans, with the possible addition of Cummins, and Sena- 
tors Vardaman and Reed of the Democrats would vote against con- 
firmation.® The public reaction was one of indifference. The New 
York Times was mildly worried that McReynolds might be a little 
too severe on business, but “Mr. McReynolds will come within the 
radiance of the light of reason, and the President has said the war 
between government and business is about over.”’?° 

On August 24, McReynolds’ name came before the entire Judi- 
ciary Committee for consideration. Senator Shields of Tennessee 
moved that the nomination be favorably reported. Senator Cummins 





* New York Times, May 14, 1914, p. 4. 

*New York Times, June 14, 1914, p. 1. 

"See, e.g., New York Times, June 27, 1914, p. 14. 

* New York Times, July 27, 1914, p. 1. Professor Wigmore of Northwestern 
University summarized the non-Cabinet possibilities in a meditative letter to the 
President. He suggested as “the greatest judicial mind on any state bench today” 
Chief Justice Winslow of the Wisconsin Supreme Court. Rousseau A. Burch of 
the Kansas Supreme Court was “the next most original thinker.” Other state 
judges mentioned were Rugg of Massachusetts, Poffenberger and Robinson of 
West Virginia, Conner, Russell, Powell, and Lumpkin of Georgia, and others. 

Wigmore saw fewer possibilities among the federal judges—“As I study the 
opinions of the various Federal Circuit and District Judges, I am a little dis- 
appointed at finding so few original and vigorous thinkers.” The best of them 
he thought, was Francis B. Baker, circuit judge of the Seventh Circuit. 

If a lawyer rather a judge were to be chosen, Wigriore suggested Fred- 
erick Lehmann—a man who could “always be relied upon to see fully and 
embrace ardently the progressive aspect and advance it in a forceful opinion 
afterwards.” Wigmore thought Taft was completely unsuited—an ideal Justice, 
perhaps, but for the Nineteenth Century. Wigmore to Wilson, July 18, 1916. 

*New York Times, Aug. 19, 1914, p. 9. Folk and Brandeis were listed as 
joining Norris in opposition because of the New Haven matter. 

* Editorial, Aug. 10, 1914, p. 10. 
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interrupted to question the appointment of Charles F. Clyne as 
United States Attorney in Chicago. He contended that James M. 
Wilkerson, Clyne’s predecessor, had been forced to resign by the 
interests he had indicted in an anti-trust proceeding and that Mc- 
Keynolds, as Attorney General, had condoned this perversion of 
justice. Cummins served notice that he intended to ask a committee 
of investigation on the Wilkerson-Clyne matter and that the ap 
pointment of McReynolds should be laid over meanwhile. Cum- 
mins relayed to the Committee a rumor he had picked up from Sen- 
ator Kenyon that John Barton Payne, a man of influence, had 
stated that if the New York Central Railroad and Mr. William G. 
Brown were indicted, Mr. Wilkerson, the United States attorney, 
would “lose his head.’”?2 A statement so sensational provoked a 
discussion of McReynolds’ anti-trust record and, after the Com- 
mittee had been in session for two hours and a half, Senator Shields 
moved a two hour recess during which Senator Kenyon could be 
invited to make a statement to the Committee. 


When the Committee reconvened Senator Kenyon informed his 
fellows that he had been associated with McReynolds for many 
years and thought very highly of him. He saw no bridge from the 
Chicago situation to the appointee. Senator Chilton also defended 
McReynolds, and Senator Overman repeated for the Committee a 
telephone conversation he had had with McReynolds during the 
recess in which the Attorney General denied all knowledge of the 
Wilkerson removal. That was enough for Senator Borah, who felt 
that while “the Chicago situation” should be investigated, McRey- 
nolds surely deserved confirmation. Senator Chilton so moved and 
the Committee agreed, although Cummins reserved the right to 
object on the floor. 


On three occasions the Senate met in executive session, primarily 
to hear Senator Norris attack McReynolds. Norris added to his com- 
plaint McReynolds’ alleged failure to enforce the Standard Oil dis- 
solution decree and had a resolution passed asking for information 
from the Attorney General on his handling of this matter. McRey- 
nolds refused to divulge the papers in his possession on the ground 
that their secrecy was essential to further prosecution of Standard 
Oil. Finally, on August 29, the appointment was confirmed by a 
vote of 44 to 6. Senators Norris, Clapp, Bristow, Cummins, and 





* Judiciary Committee Minutes, Aug. 24, 1914. 
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Poindexter of the Republicans, and Vardaman of the Democrats 
were in opposition.!? 

Woodrow Wilson did not make the same mistake twice. His 
second appointee, Louis D. Brandeis, successor to Justice Lamar, 
was chosen because of his liberalism and remains a leader of liberal 
thought today. Indeed, Wilson chose almost too well. As President 
he was far in advance of the party he led, and the Republicans were 
quick to shout radicalism in a campaign year. The result was that 
Erandeis was appointed on January 26, 1916, and was not confirmed 
until June 1. Several volumes of Judiciary Committee hearings con- 
tain the story of his opposition and support. 

There is nothing new to be said here about the Brandeis confirm- 
ation. The Committee records are available to all and are summarized 
by Brandeis’ biographer.’* The pre-appointment papers are still 
in the Department of Justice, which declined to release them on re- 
quest in April, 1941. But a word can be said about another eager 
contender for the appointment. When Wilson appointed Louis Bran- 
deis to the Supreme Court he disappointed William Howard Taft 
who not only thought that the selection was unwise, but wanted the 
position for himself. 

The Taft boom, which its candidate heartily enjoyed,’ resulted 
in a letter-to-the-President campaign of some proportions. The 
Augusta Chronicle, which had a special interest in the man to be 
chosen to fill the vacancy left by an Augustan, thought it would be a 
“graceful thing” if Wilson would forget politics and send Taft to 
the Court.15 Many other Southern Democrats joined in the sug- 
gestion. A justice of the North Carolina Supreme Court, the receiver 
of a small Georgia bank, and the Commander of the Oklahoma Sons 
of Confederate Veterans were Taft endorsers. Respectable Southern 
economic interests such as the Chattanooga Manufacturers’ Asso- 
ciation and the Augusta Manufacturers’ Association suggested the 
ex-President. As Taft once said: “I am sure the southern people 
like me. They would do anything but vote for me.”!* And that 
many of them did like him their support in 1916 evidenced. 


The Bar’s respectables were unanimously for Taft. Eugene W. 





™ New York Times, Aug. 29, 1914, p. 11. 
"Lief, Brandeis, A Personal History (1936) 345-396; and see 6 Baker, 
Woodrow Wilson (1937) 113-117. 
“2 Pringle, The Life and Times of William Howard Taft (1939) 951. 
* Augusta Chronicle, letter to the President, Jan. 5, 1916. 
**1 Pringle, op. cit supra note 14, at 537. 
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Daney, president of the California Bar Association, thought, in his 
innocence, that the appointment would be immensely popular.’ The 
president of the New York Bar Association spoke of Taft’s “love 
ef justice” and “urbanity,” qualities which made him the man best 
“fitted by nature and training for that exalted position.”'* The 
officers and committee chairman of the American Bar Association 
met in Now York City on January 7th and 8th and prepared a peti- 
tion for Taft’s appointment which Alton B. Parker, the 1904 Demo- 
cratic presidental candidate, submitted to Wilson.” 

The outcry of organized labor may have been a major factor in 
Taft’s rejection by Wilson. Samuel Gompers, president of the 
American Federation of Labor, left no doubt as to where he stood 
on the question. “Through his decisions as a federal judge,” said 
Gompers, “Mr. Taft demonstrated that he is not in harmony with 
newer ideals of human freedom and human justice... . Mr Taft was 
known as the father of this abuse of the writ of injunction.”” 
William Green, then secretary of the United Mine Workers, sent to 
Wilson the resolution passed at the convention of that body which 
damned Taft as unsympathetic toward labor and this stand was fol- 
lowed by protests from central trade councils in many cities.”* 

The Anti-Saloon League, which within a few years of the Bran- 
deis appointment was able to cause the adoption of the 18th Amend- 
ment, and was a political force to be considered in 1916, thought 
that Taft was hopelessly “prejudiced against some important exist- 
ing legislation and other legislation that is needed to solve the liquor 
problem”*? and that therefore he should not be appointed. 





** Daney to Wilson, Jan. 1, 1916. 

* Alphonso T. Clearwater to Wilson, Jan. 13, 1916. 

*A copy of the list of petitioners was sent to the Attorney General by 
Thomas Shelton for the group under letter of Jan. 10, 1916. As broken down 
by the Department of Justice, the list showed 12 Democrats, 17 Republicans, 
1 Progressive, and 2 unclassified. 

*Gompers to Wilson, Jan. 7, 1916. Gompers’ estimate of Taft was a 
sbrewd one: “I do not wish in any way to reflect upon the honor, integrity, or 
learning of Mr. Taft. As a man he has great parts and great charm. What 
I urge upon your consideration has to do only with his thought, his environ- 
ment, and his lack of harmony with that spirit which is inflexible in its insistence 
upon the paramount importance of human rights and human needs.” 

™ Green to Wilson, Jan. 25, 1916. 

™ Officers of the Executive Committee of the Anti-Saloon League to Wilson, 
Jan. 13, 1916. The Webb-Kenyon Act, penalizing the shipment of liquor in 
interstate commerce where the law of the state of destination prohibited the use 
or sale of liquor was vetoed by Taft as unconstitutional. 49 Cong. Rec. 4291 
(1913). The bill was passed over the veto and its constitutionality was upheld 
in Clark Distilling Co. v. Western Md. Ry., 242 U.S. 311 (1917), opinion by 
White, C. J., McReynolds, J., concurring in the result and Holmes and Van 
Devanter, JJ. dissenting without opinion. 
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Perhaps Wilson never seriously considered appointing anyone but 
Brandeis** or perhaps these protests influenced him. For whatever 
reason, Taft was not appointed. The Bar Association president and 
past presidents, seven of them including Taft, fulminated against the 
Brandeis selection, terming him unfit ;** oddly enough, their perform- 
ance was not reckoned as the ignoble wail of the defeated job hunter 
and his friends. 

John H. Clarke, Ohio federal district judge, had been considered 
by Wilson for the appointment which finally went to Brandeis. At 
that time Newton D. Baker, later Wilson’s Secretary of War, told 
Joe Tumulty, Wilson’s secretary, that Clarke had great ability and 
was a loyal friend of the administration as well,> and the Cleveland 
Bar Association unanimously recommended Clarke’s appointment. 
The suggestion lingered in Wilson’s mind, and six months later 
when Charles Evans Hughes resigned from the Court to be the Re- 
publican party’s candidate for the Presidency, Wilson chose Clarke 
for the vacancy. James Cox, Wilson’s successor as titular head of 
the Democratic party, expressed the pleasure of Ohioans when he 
congratulated the President on the appointment, although he fell 
into understandable error when he predicted “years of useful serv- 
ice’”*® for Clarke, who resigned in 1922. Even a Republican such 
as Ohio’s Senator Harding said of Clarke: “A fine man, a great 
lawyer, an able and highly respected judge. I believe him emi- 
nently fit and worthy of a place on the Supreme Bench of the 
United States.”** The appointment was confirmed without signifi- 
cant opposition. 


NorMALCYy’s CHILDREN 


Sixty-eight hours in the work week, a twelve hour day, labor 
spies and low pay resulted in the strike of 200,000 steel workers in 
1919. Men died and troops moved as Judge Gary of U.S. Steel 
shouted “American institutions,” fostered race hatreds among his 
striking employees,?* and broke the strike. Strikes of all kinds 





* Lief, op. cit. supra note 13, at 346, gives this impression. Several attor- 
neys of New York City suggested Benjamin N. Cardozo of the New York Court 
of Appeals as an excellent possibility. 

“2 Pringle, op. cit. supra note 14, at 953. 

* Baker to Tumulty, Jan. 12, 1916. 

* Cox to Wilson, July 19, 1916. 

* Harding’s note of July 17, 1916, to the Judiciary Committee recorded 
in the Committee minutes. 

*Slosson, The Great Crusade and After (1930) 81. 
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called four million men from work in 1919, one and a half million 
in 1920, and one million in 1921.2 The most sensational strike oc- 
curred in Boston in 1919 when 1100 policemen struck against dis- 
charge of the leaders for union affiliation. This labor distress at 
home, the sporadic activities of the I.W.W., and the Russian revolu- 
tion were shaken together and handed to the American public by press 
and politicians as “Bolshevism.” Bolshevism meant bombs in Wall 
Street, free love, ten hour day agitation, the destruction of religion, 
novelty in art, and equal rights for Negroes. It was a unifying 
symbol of every horror attached to change. 

The war years had hardened Americans to suppression of dis- 
sent, and repression was the answer to 1920’s Bolshevism. After 
the Armistice thirty-two states passed criminal syndicalism laws and in 
1920 the New York legislature expelled five members because they 
were Socialists. The National House of Representatives, in view of 
his war record, repeatedly refused entry to Milwaukee’s Socialist 
Congressman, Victor Berger, and the Department of Justice, valiantly 
attempting to rid the country of “the alien menace,” undertook a series 
of “Red raids.” In December, 1919, the ship Buford carried 249 
deported Russians, and the next month more than 4,000 persons were 
arrested.*° The most sensational tragedy of the era was the Sacco- 
Vanzetti case in which two Italians, arrested on a flimsy charge of rob- 
bery and murder, were executed, their anarchist philosophy the main 
proof of their guilt.** This was the post-war repression which gave 
birth to the Klan, whose masks in the middle Twenties hid ugly 
hates as well as little men. This was the mental climate which fos- 
tered religious fundamentalism and the anti-evolution legislation, 
culminating in the crowning absurdity of the Scopes “Monkey 
Trial” in 1925.5? 

This was the America of the early Twenties—an America which 
chose as the symbol of its spirit the man who said :** 


America’s present need is not heroics, but healing; not nos- 
trums, but normalcy; not revolution, but restoration. 


The Supreme Court could no more escape the impact of Normalcy 





* Id. at 82. 

* Dumond, Roosevelt to Roosevelt (1936) 266. For a commentary on the 
Red raids see Colyer v. Skeffiington, 265 Fed. 17 (1920). 

“Frankfurter, The Case of Sacco and Vanzetti (1927). 

* Dumond, op. cit. supra note 30, at 273; and 6 Sullivan, Our Times (1935) 
641. 


* From speech of Warren G. Harding at Boston, May, 1920. 
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than could any other American institution. Warren G. Harding ap- 
pointed William Howard Taft, George Sutherland, Pierce Butler, and 
Edward T. Sanford, perhaps the most conservative group of 
four successive selections in the Court’s history. But while these 
men represent the spirit of an age, Supreme Court justice appoint- 
ments can endure too long. Two of Normalcy’s Justices lingered 
on to a new era, in which, embittered anachronisms, they could only 
struggle and die. 

Harding’s first appointment to the Supreme Court was William 
Howard Taft, selected to succeed Chief Justice White. Harding’s 
hesitancy in making the appointment, the negotiations leading to it, 
and Taft’s almost plaintive desire for the position are well described 
by Pringle.** The nationwide endorsement of Taft aided his candi- 
dacy, for to an amazing extent Taft in 1921 was the choice of all 
America. Of course Republicans wanted Taft. Joseph Fordney, 
chairman of the House Ways and Means Committee, relaxed long 
enough in his labor of drawing the new Republican tariff to recom- 
mend “in the strongest way possible” Taft’s appointment,®° and he 
spoke for many. But some of the greatest enthusiasm came from 
Democrats. Louisiana’s constitutional convention passed a resolution 
of endorsement; Norman Mack, 1908 chairman of the Democratic 
National Committee, thought Taft the best possible selection ; and the 
chairman of South Carolina’s Democratic party expressed similar re- 
gard. The thoughts of many of his party members were well put by 
one of today’s leading Democrats :** 


You will probably not have the opportunity during your en- 
tire administration as President to do a more fitting thing in every 
way than to appoint ex-president Taft to succeed the late Chief 
Justice White. Mr. Taft is one of the most esteemed, respected, 
and loved men in our great nation and undoubtedly is qualified 
and suited in every way to fill the all important place of Chief 
Justice. 

Jesse H. Jones. 


The support of lawyers, and especially Democratic lawyers, was 
cheerfully forthcoming. The members of the supreme courts of 
Arkansas and Tennessee wanted Taft. So did twenty judges of 
various courts in California. So did the bar associations of Georgia, 





“2 Pringle, op. cit. supra note 14, Chapter 50. 
*Fordney to Harding, June 13, 1921. 
™ Telegram, Jones to President Harding, May 23, 1921. 
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Dallas, Little Rock, and Louisiana. And a great many little business- 
men, people who could not possibly have understood what the Supreme 
Court meant to them but who had a vague feeling that friendly Bill 
Taft would look after their interests, wanted him too. A York, 
Pennsylvania, business man, a Charleston utility executive, a Mem- 
phis apothecary suggested Taft to Harding. Conservatives through- 
out the country still shuddered when they thought of Brandeis on the 
Court, and many of them shared the sentiments of the president of the 
Minneapolis Tribune :°* 


Mr. Taft is not a radical but on the contrary he is thoroughly 
American without being over-conservative. It would not be proper 
to argue as to the wisdom of certain previous appointments; 
but . . . the nation’s Supreme Court needs strengthening against 
the tendency toward radicalism and Socialism. 


There was one criticism, but it came too late and too early. Too 
late because it did not get to Washington until after Taft had been 
nominated and confirmed ; too early because such a criticism would not 
be accepted in high places until after Normalcy’s era. This criticism 
came from Federal Judge Charles F. Amidon of North Dakota. 
Judge Amidon was Taft’s age and had been on the bench since Cleve- 
land’s second administration. He thought Taft was too old to under- 
stand the real needs of Constitutional justice :** 


The court out not to be made up of Pharisees concerned with 
its traditions, but of living, free prophets charged with the great 
duty of interpreting the Constitution and applying it to American 
life in such a way as to make it a blessing and not a blight... . 
A young man should be chosen, certainly under fifty, and better 
if he is near forty. He ought to come to the Court with a power- 
ful mind untrammeled by its traditions . . . . If such a man dis- 
turbs the Court, that will show it needs disturbing. 


Judge Amidon’s letter never went beyond the clerks of the De- 
partment of Justice, but of course it would have made no difference 
if it had come before Harding. Taft’s critics were too few to be 
effective, and his appointment was confirmed, after a sharp debate, 
on June 30, 1921, the day it reached the Senate. There, too, as they 





** Rome G. Brown to Harding, May 21, 1921. 
* Amidon to Harding, June 29, 1921. 
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had with their pre-nomination endorsement, his Southern Democratic 
friends stood him in good stead.*® 


The first appointment during Taft’s chief justiceship was that of 
George Sutherland, former United States Senator from Utah, to suc- 
ceed Justice Clarke, who resigned. Had Justice Clarke remained on 
the Bench, the history of the Supreme Court might have been far 
different. Why he resigned at the age of 65 when he was one of the 
younger men on the Bench is not clear.” If he had stayed on the 
Court the liberal bloc, with the accession of Stone, would have 
had four instead of three members and would have had a fighting 
chance to dominate. Adkins v. Childrens Hospital,® at least, would 
never have been decided as it was. But the choice of Sutherland gave 
the conservative faction of the Court a dominance which lasted till 
1937. Sutherland, because he had formerly been a Senator, was 
confirmed by the Senate on September 5, 1922, the day of his nomi- 
nation, without reference to Committee.*? 


Harding’s third appointment, that of Pierce Butler, is discussed at 
length below. His fourth selection was Edward T. Sanford, Ten- 
nessee federal district judge, to succeed Justice Pitney. Sanford was 
an assistant attorney general in the second Roosevelt administration 
and was a district judge from 1908 until his advancement in 1923. 
As a district judge he seemed “sometimes . . . to be slow in coming 





* The Taft nomination was considered in executive session and hence the 
debate is not in the public records. However, former Senator Henry F. Ashurst 
of Arizona prepared a memorandum on the debate which he keeps as a personal 
record. Senator Ashurst premitted me a glance at a portion of this document in 
1939, but decided that it would be indiscreet to allow a detailed perusal. Perhaps 
some future biographer will prevail upon the Senator to allow the use of his 
notes. 

“In his letter of resignation to the President, Justice Clarke said: “I shall 
be 65 years old on the 18th day of this month. For a long time I have prom- 
ised what I think is my better self that at that age I would free myself as much 
as possible from imperative duties to the end that I may have time to read many 
books which I have not had time to read in a busy life; to travel and to serve 
my neighbors and some public causes in ways in which I cannot serve them while 
I hold public office.” New York Times, Sept. 5, 1922, p. 1. Clarke soon clarified 
his phrase “public causes” as meaning advocacy of United States entry into the 
League of Nations (New York Times, Sept. 7, 1922, p. 10) and he strongly dis- 
avowed any intention of seeking another public office. This was in answer to the 
rumors that he would be a presidential candidate in 1924. New York Times, 
Sept. 22, 1922, p. 16. 

“261 U.S. 525 (1923). In this case Justice Sutherland, for the Court, held 
that an employee’s freedom of contract was infringed by a minimum wage law. 
Reversed in West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937). In the 
Adkins case Justices Taft, Sanford, and Holmes dissented, and Justice Brandeis 
disqualified himself. 

“Taft favored Governor Miller of New York, but he was well satisfied with 
the choice of Sutherland. 2 Pringle, op. cit. supra note 14, at 1058. 


~ 
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to a decision” but this flaw was not so serious as to be a major de- 
fect.** Sanford won his proportion with the aid of a veritable tor- 
rent of letters from his friends directed to the President and the 
department of Justice. The campaign began with the Day vacancy, 
and when Butler got that appointment, Sanford’s friends aimed to 
make him the successor of Pitney. Some of his endorsements came 
from figures of at least minor note, such as Augustus E. Wilson, 
Governor of Kentucky from 1907 to 1911, and Edwin P. Morrow, 
the incumbent Governor; a former president of the University of 
Tennessee ; the manager of the Chattanooga Times; Clark Howell of 
the Atlanta Constitution; the Chattanooga postmaster; the Bishop 
of Atlanta; a federal circuit judge; and the Tennessee legislature by 
resolution. But for the most part the recommendations came from 
the most nondescript group of unimportant little people ever organ- 
ized to impress the President of the United States with the Supreme 
Court caliber of a candidate.“ Among the respectable nonentities 
who responded to the request that they write the President were 
a Knoxville banker; a Fayetteville, Tennessee, lawyer (“in my 
humble way I urge . . .”); a college classmate practicing law in 
Chicago (“Ed Sanford, as I have always known him. . .”); and 
another classmate who had risen to the eminence of speaker of 
the Vermont legislature ; a Mississippi school board member (“Presi- 
dent Pro Tem of the Board”); a former United States marshall 
in Sanford’s district ; and an Arkansas Republican. 


But Sanford had some friends of influence*® and, at least, he 
had few enemies. Harding established to his own satisfaction that 
no one on whom he needed to lean politically would mind the ap- 
pointment. When Wayne B. Wheeler, the Anti-Saloon League’s 
lobbyist, dropped in at the White House, Harding asked him if 
there was any objection to Sanford. Wheeler’s immediate reaction 
was that Sanford would not be satisfactory, but when he returned to 
his office he found that his recollection had been unfair. He looked 
over his records, consulted with friends, and finally told Harding 





“Memorial Proceedings in the Supreme Court, 285 U.S. xlvi (1930). San- 
ford carried his share of the burden of the Supreme Court, writing 130 opinions 
in seven years. 

“This statement assumes that the thirty-two letters found in the files of the 
Department of Justice are a fair sample of all that were sent and lost since their 
receipt. 

“Taft attributed to Attorney General Daugherty the selection of Sanford. 
2 Pringle, op. cit. supra note 14, at 1058. 
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that “Judge Sanford is fundamentally and thoroughly loyal to pro- 
hibition and its enforcement on the bench and in private life.’’*® 

On January 24, 1923, Harding sent the nomination of Sanford 
to the Senate. Tennessee’s Senator’s Shields and McKellar, gave 
their approval and confirmation followed speedily. For Sanford there 
was only one detail to be arranged before he could enjoy his pro- 
motion, and that was to determine the date from which his salary 
should begin. He took his oath of office in Knoxville on February 5, 
1923, the day he received his commission, and went to Washington at 
once. But the Court had recessed and he was not formally to take 
his place on the Bench until February 19th. Sanford promptly went 
to the Marshall of the Court to inquire whether his salary should 
start from the 5th or 19th, and upon being informed that the 5th 
was proper he at once conveyed the information personally to the 
appointment clerk of the Justice Department. His diligence was 
well rewarded by a salary check which recompensed him for services 
from the date of the oath.*? 


THE BuTLeR APPOINTMENT 


Pierce Butler, Harding’s third appointee to the Supreme Court, 
won confirmation after a hard fight. The final vote was not a close 
one, but Butler’s opponents were vigorous and sincere, and the 
tussle, while it lasted, was a good one. The cause was blackened in 
the public mind by the association in opposition of several Klansman 
Senators, but the real struggle was between Midwestern liberals 
and the advocates of Normalcy.** 

Butler was the son of moderately prosperous Irish immigrants. 
He was born March 17, 1866, in a log cabin at Northfield, Minnesota, 
which soon gave way to a comfortable frame house. He went to 
Carleton College in Northfield where he took a particular interest 
in mathematics, debating, and boxing. In 1887 he was graduated 
from Carleton College, and began to read law in St. Paul. The 





“Wheeler to Harding, Jan. 3, 1923. 

“Memorandum by the appointment clerk of the Department of Justice, 
Feb. 8, 1923. 

“The story of the Butler appointment is related at special length because 
of the large number of documents found concerning the appointment, and because 
almost all of the factors involved in choice and confirmation are displayed here. 
A more full account is the author’s “The Confirmation of Pierce Butler,” an 
unpublished Master’s thesis in the library of the University of Wisconsin. These 
papers include biographical sketches, summaries of some of Butler’s important 
cases, and a great number of statements in support of, or in opposition to, the 
nomination. 
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first years of practice were devoted to establishing himself as a 
local Democratic politician ; for political services rendered he became 
assistant county attorney in 1891 and for the next two terms he was 
elected county attorney. He thus gained experience which was to 
make him an outstanding trial lawyer and was even fortunate enough, 
from the ambitious young politician’s point of view, to have two 
murder trials. A good deal of his work was petty drudgery, but 
even mine-run breaches of the peace could bring excitement. One 
such case involved a certain D. J. Leary who was in and out of jail 
and on the verge of commitment for insanity several times during 
Butler’s term of office. Leary subsequently threatened to kill Butler 
and, thirty years later, he was able to cause considerable annoyance 
by his obstruction of Butler’s confirmation to the Court. 


In 1897 Butler returned to private practice and began his long 
service for railroad clients. For several years he was full time counsel 
for the Chicago, St. Paul, Minneapolis, & Omaha Railway. During 
the next twenty years he had many cases for clients other than rail- 
roads*® but the most lucrative part of his practice came from them. 
Probably the most important of his cases was Ex parte Young™® 
which later returned to the Court as the Minnesota Rate Cases.™ 
In the atmosphere of such litigation he developed his theories of 
public utility valuation. 

In 1913 the Interstate Commerce Commission’s Bureau of Valua- 
tion began the valuation of all the country’s roads for the purpose of 
aiding the Commission in rate making. Butler represented the 
Western group of railroads in this gigantic study. Two of the four 
briefs he filed dealt generally with the valuation problem and two 
specifically with the Texas Midland Railroad. In these briefs he 
expressed his concept of valuation: “It is difficult to improve on 
the statement in Smyth v. Ames.’’5? 

Not all of Butler’s work, however, brought him into conflict 
with the government. During Taft’s administration he served as a 
special assistant to the Attorney General in several anti-trust prose- 
cutions. Nor were all of his railroad associations in behalf of rail- 





“In a personal injury case Butler recovered one of the largest judgments 
ever obtained against his local street railway system, and he represented St. Olaf 
College, a Lutheran institution, in an important will case. He also represented 
several farm cooperatives. 

"209 U.S. 123 (1908). 
"230 U.S. 352 (1913). 
"169 U.S. 466 (1898). 
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roads. He represented the Canadian government in the Grand Trunk 
arbitration in which the government took over the major roads of 
the Dominion ; William Howard Taft, one of the arbiters, was much 
impressed with Butler’s work. 

From 1907 until his appointment to the Court, Butler was a 
regent of the University of Minnesota and during the latter part 
of his years as a regent, three particularly important matters came 
before the Board. They involved three men, Professor William A. 
Schaper, Professor John H. Gray, and Stanley Rypins, an instruc- 
tor in English. Each case came before the Senate Judiciary Com- 
mittee at the time of Butler’s appointment. 

Professor Schaper, head of the department of political science at 
Minnesota, was born in Wisconsin of German parentage. He was 
an active opponent of America’s entry into the World War but upon 
the actual declaration of war he advised many of his students to 
enter the army. He was an easy target for charges of disloyalty 
when, in July, 1917, J. F. McGee of the Minnesota Commission of 
Public Safety, whose spies hunted treason in all corners of the state 
wrote President Snyder of the Minnesota Board of Regents a letter 
dealing with pro-Germanism on the faculty. His letter dealt with the 
German department only, and he attached to it an anonymous 
memorandum from a person “acquainted with every member of 
the German department.”>* The memorandum dealt exclusively with 
the German department except for the last sentence, which read: 
“There are two other rabid pro-Germans in official positions at the 
University, and W. A. Schaper.”®4 This afterthought to an 
anonymous communication was the whole of the charge of the Public 
Safety Commission against Schaper. McGee did not even think 
this tag worth mentioning in his covering letter. The cursory 
character of the reference accounts for the fact that shortly after his 
discharge Schaper received a letter from John Lind, Chairman of 
the Public Safety Commission, stating that he had never even heard 
of Schaper until his discharge got into the press. 

Two months after the McGee letter, and with only a few minutes 
notice, Schaper was summoned before the Regents to defend him- 
self. He was given no opportunity to prepare a statement, nor was 
he informed of any charges against him either before or at the 








* McGee to Snyder, July 13, 1917. 
“ All copies of the memorandum in Committee files contain a blank line in 
place of the name of the other suspect. 
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ineeting.*> Upon invitation to clarify his position toward the war 
he stated that he had been opposed to it, but that once war was actu- 
ally declared he felt it the duty of every citizen to abide by the law. 
He admitted that he could not “boost for the war” since he had many 
relatives in both the German and American armies. Butler then, ac- 
cording to Schaper, began to harass him with accusations, charging 
him with attempting to stay just within the law.°* After a short 
cross-examination of Schaper the Regents considered the case among 
themselves for an hour or two and then read Schaper his dismissal. 
Schaper requested that he be given some formal charge and Butler 
replied, “His answer is in. His answer is in.” Nothing being said 
by the other Regents, the request was refused. 

The same day the Board released a resolution which stated that 
ai the instance of the Public Safety Commission the Regents had 
examined Professor Schaper and that “his attitude of mind . . . and 
his expressed unwillingness to aid the Uited States in the present 
war render him unfit and unable rightly to discharge his duties. . . .” 
On the same day Butler made the following statment to the press :** 


His removal is in harmony with the present tendency to 
silence disloyal communities, institutions, publications, officials, 
and individuals. We must see that sincere loyal Americans are 
made the instructors of our youth, and not “blatherskites” such 
as this man. 


Immediately upon his discharge Professor Schaper began an un- 
ceasing effort to win vindication. His first appeal was to the Presi- 
dent’s Mediation Commission, of which Felix Frankfurter was 
counsel. The Commission sent Max Lowenthal to Minnesota to 
investigate. Lowenthal called on Pierce Butler Jr., but there is no 
evidence that he carried his investigation further. Not for twenty 
years did Schaper win his apology from the University, but on 
January 28, 1938, upon petition from several sources including Gov- 





“The account of the events of the meeting is drawn from Schaper’s press 
release of September 18, 1917, in Committee files; Minneapolis Journal, Sept. 18, 
1917, clipping in Committee files; and Schaper’s supplemental statement filed 
with the Committee and allegedly based on a memorandum made in 1917. There 
is no stenographic record from which a check can be made. 

“Butler “then shouted, ‘Don’t you believe the Kaiser, the Crown Prince, and 
the other Hohenzollerns should be wiped out root and branch and the govern- 
ment of Germany be destroyed?’” Schaper thought this was a bit extreme and 
Butler “shouted ‘You are the Kaiser’s man, you want the Kaiser and the Crown 
Prince to dominate the world, don’t you?’” From Schaper statement filed with 
the Judiciary Committee. 

"St. Paul Pioneer Press, Friday, Sept. 14, 1917. 
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ernor Benson of Minnesota, the Board of Regents passed a resolu- 
tion stating that since no charges were presented against Schaper 
and since he was not given an opportunity to prepare a defense, his 
dismissal was unjustified. The Board restored Schaper to his posi- 
tion as Professor Emeritus and awarded him $5000 as the amount 
due on his 1917 salary.®* 

The second incident of subsequent importance during Butler’s 
years as a regent involved John Henry Gray of the department of 
economics. Gray was appointed head of the department of economics 
and politics in 1907, and when the department was divided he be- 
same chairman of the economics division. During the years 1913-14 
and 1917-20, Gray absented himself from the University to act as 
Commerce Commission examiner in railroad valuations. One of 
Butler’s chief cases while representing the railroads was the Texas- 
Midland valuation in which Leslie Craven, Butler’s partner, ap- 
peared in Texas before Gray. Butler himself never appeared per- 
sonally before Gray, and, indeed, was never in Texas. This fact 
became important during the confirmation dispute when charges 
were made touching on Butler’s alleged anger at Gray for adverse 
rulings. 

Gray did not have the respect of the University authorities. His 
salary of $3500 was not raised during his entire tenure; and the ad- 
ministration record card rated his reputation for efficient adminis- 
tration as “not high” while he was described generally as “rather 
crude.”°® For whatever reason, when the economics department was 
merged into a new department of business in 1919, Gray was not 
named head of the new department. He did not stay at Minnesota 
long after his demotion, going to Carleton College, Butler’s alma 
mater, in 1920. Had it not been for the charges at the time of 
Butler’s appointment based on Gray’s departure from the University, 
this would have been the last contact between the two men. 

The third incident during Butler’s tenure as regent which came to 
the attention of the Senate after Butler’s Court appointment, was 





* Minutes of Regents of the University of Minnesota, n.p., n.d. And see 
Time magazine, February 7, 1938, p. 26. 

“ Copy of file card of president of University of Minnesota on file with the 
Committee. As the discussion of the Rypins incident, infra, shows, the standards 
of “crudeness” of the Minnesota authorities in 1920 were somewhat unusual. 

President Fred Snyder of the Minnesota Board of Regents stated that the 
president of Carleton told him that Butler had endorsed the Gray appointment 
or it would not have been made. Telegram, Snyder to Nelson, Dec. 12, 1922; 
subcommittee hearing on Butler, p. 86. 
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the case of Stanley Rypins. Rypins, son of a Minneapolis rabbi, 
was a Rhodes Scholar during the early years of the World War but 
was enrolled at Harvard in April, 1917, where he entered the service. 
It was rumored that he was barred from England after the war be- 
cause, during his Oxford years, he had refused to cooperate in the 
British hospitalization program and because of his radicalism.* 
Rypins was associated with the Committee of 48, a liberal organiza- 
tion, and the Amercan Civil Liberties Union. 


After the war Rypins became an instructor at Minnesota and 
promptly incurred the suspicion of Butler. Upon Butler’s request for 
information, Marion L. Burton, University president, reported that 
Rypins had been “guilty” of certain “indiscretions” at Oxford three 
years previously :* 


In general, I think, it may be said that our Mr. Rypins, the 
instructor, is somewhat opinionated, if not obstinate. Mr. 
Thomas tells me that while he was an Oxford student he en- 
deavored in a sense to reform Oxford. For example, he did not 
like tea, and therefore insisted upon serving coffee and cocoa; 
he himself did not smoke, and, therefore, would not serve cigar- 
ettes to his guests. These are insignificant facts, but I think they 
indicate something of the temper of the man. 

Butler kept close watch on the young instructor. When a stu- 
dent came to his office to report that he had attended a meeting of an 
organization known as “The Seekers,” with which Rypins was al- 
legedly connected, and that at this meeting “direct action,” “support 
of the I.W.W.,” and “free love” had been advocated, Butler carefully 
filed away the information. During the spring 1920, stenographic 
notes of what Rypins said in a political speech were brought to 
Butler and forwarded by him to the president of the Regents. Over 
Butler’s protest, Rypins was re-appointed in 1920, and shortly there- 
after the instructor began to take an active interest in the La Fol- 
lette-for-President campaign of that year. Various of his speeches 
were quoted in the Chicago Tribune and F. W. Murphy, president 
of the Minnesota State Agricultural Society, sent a Tribune clipping 
to Butler and said : 


Such sentiments are in line with the teachings of the radical 
reds and if he is to be their spokesman let him have his salary 
from them and not from the State. 





“Telegram, William D. Mitchell to Sen. Kellogg, Nov. 29, 1922, in Com- 
mittee files. There is no further evidence on this point. 

“Burton to Butler, Oct. 28, 1919. 
“Murphy to Butler, June 16, 1920. 
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This was too much for the Regents and Rypins was notified that 
his contract would not be renewed again. The card in the Univer- 
sity file giving the reason for this action was perhaps less than frank. 
It said: “His appointment was not renewed because of his person- 
ality. He was very agressive.” 

Butler’s activities as a regent brought him criticism as well as 
praise. Upton Sinclair, in his book “The Goose Step,” devoted 
some attention to “The University of the Ore Trust.” There Butler 
is identified as a “railroad attorney, hard-fisted and aggressive agent 
of plutocracy,” the “Grand Duke of the University.” In Sinclair’s 
version of Gray’s demotion, Gray was an advocate of municipal 
ownership of public utilities and therefore was “humiliated” out of 
his position.** It may be assumed that criticism from the very 
sources which he was fighting brought more pleasure than pain 
to Butler. 

Why Harding chose Butler is not completely clear.*° In appoint- 
ing Taft and Sutherland, he had chosen two Republicans, and the 
death of White removed the only Catholic from the Court. This 
combination of circumstances made it politic to appoint a Democratic 
Catholic. The choice was a surprise to the public for the occasional 
predictions had centered around Senator Pomerene of Ohio and ex- 
Senator Saulsbury of Delaware.®* A few men with no understanding 
of Harding’s standards for a Supreme Court Justice suggested Ben- 
jamin N. Cardozo, then a judge of the New York Court of Appeals. 
Thomas Swan, Dean of the Yale Law School and later a federal 
judge on the Second Circuit, wrote Harding that “it is the unanimous 





“Professor A. W. Rankin of the department of education, in a letter pre- 
pared for the Minneapolis Journal in December, 1919, charged Butler with 
“dominating” the Regents and with attacking the Association of University 
Professors as a union. He charged that Butler carried the bull-dozing tactics of 
criminal law interrogation over to the inquisitions of faculty members. 

The charge that Butler “dominated” the Regents is probably not true. Pro- 
fessor Charles Bunn of the University of Wisconsin Law School, one of the 
foremost liberals of that faculty, was an attorney in the office of Pierce Butler 
at the time of the Court appointment. He states that the other members of the 
Board of Regents were men of as strong personality as Butler himself. (State- 
ment to author.) Butler as regent was surrounded by friends who saw eye to 
eye with him on important issues. 

* When I gathered materials for this article originally, I was given access to 
all papers in the Department of Justice touching Justices then deceased. Butler 
had not died at that time. In April, 1941, after Butler’s death, the Department 
refused to allow the use of the Butler papers; this refusal suggests that there are 
papers in Department files which will repay careful examination by any biog- 
rapher of the Justice. 

* New York Times, Nov. 24, 1922. 
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opinion of the members of the Law faculty of Yale University” that 
Cardozo “is pre-eminently fitted by scholarship, temperament, and 
experience for this appointment.”®* Ten years later President 
Hoover was more receptive to this suggestion. 


Taft suggested John W. Davis, Morgan attorney, as his first 
choice and Butler as his second. Upon Davis’ refusal, Harding 
chose Butler.* There was little public reaction to the appoint- 
ment. The New York Times tucked its expression of surprise away 
on page four, and the Washington Post filed its story still farther 
back toward the want ad section.® 

Opposition, although scattered, was vehement. The day after 
the appointment the Minneapolis City Council passed a resolution 
by a 12 to 6 vote condemning the appointment because it made a 
railroad attorney a judge on railroad cases™ and Samuel Gompers, 
American Federation of Labor president, prepared an article for the 
Federationist charging that Butler was a “reactionary” with a corpo- 
ration-tinged viewpoint.” Religious prejudice accounted for part 
of the criticism. Ai “Christian citizen with the love of God and my 
country at heart” thought that a Catholic would be a bad influence on 
the Bench” and another writer of similar bias moaned that “It may 
create happiness in Tammany and other Pope domains in the U.S. 
to have an Irish Catholic appointed to the Supreme Court.’’** 

The bulk of the criticism, however, was directed at Butler’s 
economic views and it was met by Butler’s friends with a well-ar- 
ranged, and nonetheless sincere, burst of applause aimed at the Com- 
mittee. Many of Butler’s associates during his years as a regent 
echoed the words of the University of Minnesota’s president, L. D. 
Coffman, who thought Butler would “reflect a large measure of 





“Swan to Harding, Nov. 3, 1922. Samuel Seabury, New York judge and 
Democratic leader, knew Cardozo well and said of him “His is a character as 
unique as it is splendid.” Seabury to Harding, Nov. 8, 1922. 

“Pringle, op. cit. supra note 14, at 1058. 

" New York Times, Nov. 24, 1922; Washington Post, Nov. 24, 1922. 

” New York Times, Nov. 25, 1922. 

" New York Times, Dec. 4, 1922. 

™ Samuel M. Adams, Johnstown, Pennsylvania, to Committee, Nov. 24, 1922. 

"John Walso, Minneapolis attorney, to Committee, Nov. 28, 1922. The 
volume of the religious protest, as measured by letters in Committee files, was 
far less in Butler’s case than in the appointment of Felix Frankfurter, infra. 
However, in terms of opposition as measured by Senate votes, the religious 
prejudice was, as is shown below, more influential in Butler’s case. 
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distinction on the office.”"* The spirit of the America of 1922, the 
spirit of “Normalcy,” was as well caught in the words of the super- 
intendant of schools of Crosby-Ironton, Minnesota, as by anyone 
else :® 


My reasons why Mr. Butler is one of the big Americans to- 
day. He has made a great success as a lawyer. He has always been 
honest and sincere in all his business. He has had the experience 
that a man ought to have as a judge. Senator-elect Shipstead 
is a radical; unfortunately he is our representative now. Ship- 
stead talks about our Mr. Butler being warped? Shipstead’s mind 
is warped because it never had a chance to develop (except 
with a few Socialists). 


I trust that Mr. Butler will be selected for this place—this 
I’m sure is the wish of all good people who have our Country at 
heart. Wishing you many years of good health. 


Harding nominated Butler on November 23, 1922, during a 
special session of Congress. The appointment was referred to the 
Judiciary Committee by the Senate and from the Judiciary Committee 
to a special sub-committee whose chairman was Knute Nelson, 
Minnesota conservative Republican, and whose other members were 
Senator Cummins, liberal Republican of Iowa, and Senator Walsh, 
a liberal Democrat. Between Nelson and Butler there was a rela- 
tion of great friendliness, and as chairman Nelson was Butler’s 
partisan rather than his judge. 


The sub-committee met on November 27th to find first, that Sena- 
tor La Follette of Wisconsin and Senator Ladd of North Dakota 
wanted an investigation, Ladd pointing to Butler’s record as a regent 
as an indication of incapacity and citing as evidence the criticisms 
by Professor Rankin ;*® second, that there was a protest from a St. 
Paul lawyer; and finally, that they had a sensational offer from a 
man in Butte, Montana, who assured the Senators that he could 
prove that their prospective Justice was a member of the “infamous 
Butler-O’Brien gang who have encouraged and protected vice and 
prostituted justice in the City of St. Paul for more than 25 years.” 





“J. Pettijohn, assistant to Coffman, to Senator Nelson, Nov. 28, 1922. 
Others who endorsed Butler were Donald J. Cowling, president of Carleton 
College; Marion L. Burton, president of the University of Michigan who had 
been president of the University of Minnesota during most of Butler’s regency ; 
J. A. A. Burnquist and J. A. O. Preus, a former Governor and the 1922 Governor 
of Minnesota respectively; Everett Fraser, dean of the Minnesota Law School 
™M. D. Aygarn to Senator Nelson, Dec. 10, 1922. 
™ Supra, note 64, and New York Times, Nov. 28, 1922. 
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The writer offered to post a thousand dollar bond to be turned over 
to the Salvation Army if he could not prove his case.” 

The maker of this offer was D. J. Leary, the same Leary whom 
Isutler had prosecuted thirty years before, and who had made inter- 
mittent threats against him ever since. It took the Senators four 
days to prove to their own satisfaction that Leary was completely 
irresponsible, and as late as twelve days after the “offer” Pierce 
Butler Jr. was still sending proof of Leary’s delinquencies to the 
Committee. But while Leary’s charges came to nothing, their investi- 
gation caused delay and gave Butler’s critics an opportunity to col- 
lect their strength. 

On November 29th the Judiciary Committee approved the Butler 
appointment but the Senate postponed all appointments until Decem- 
ber 4th, the last day of the special session, and the Progressive Re- 
publicans then insisted that the nomination go over to the regular 
session."® On December 5th the regular Lame Duck session opened 
and Harding sent Butler’s name in again. 

When the Committee met again there were two new opponents 
on the scene. One was Wiliam A. Schaper, set to avenge himself 
for his dismissal from the University in 1917. The other was Henrik 
Shipstead. In December, 1922, Shipstead was the Senator-elect from 
Minnesota who was to take office the following March. A Farm- 
Laborite, he had defeated Nelson’s fellow Republican, Frank Kellogg. 
Thereafter the chief antagonist and the chief proponent of the Butler 
appointment were these bitter political enemies, Shipstead and Nelson. 
All the formal objections came from Shipstead and Schaper. Stanley 
Rypins telegraphed his desire to be heard, but never actually ap- 
peared.”® 

Pierce Butler Jr. and Butler’s partner, Wiliam D. Mitchell, 
carried the campaign in behalf of Butler. Pierce Butler himself did 
not appear in Washington but he sent several letters and telegrams 
to Senator Nelson who kept him constantly informed on the flow of 
affairs. Nor did Pierce Butler Jr. or Mitchell find it necessary to 
go to Washington, although they stood ready to do so, or to send 
before the Committee “a body of representative men from St. Paul, 





™ Leary to Committee, Nov. 25, 1922. 

™ New York Times, Dec. 5, 1922. 

* Although Rypins did no more than send a telegram, the Butler forces 
made every effort to establish a case against him. A 400 word telegram present- 
ing the Butler view of Rypins’ biography and character came from William D. 
Mitchell and this was followed by lengthy supporting documents. 
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{inneapolis, other parts of Minnesota . .. who know Mr. Butler.”® 
This friendly parade was never called to march across the witness 
stand. 

Thus the scene was set, with Butler, his son, and Mitchell on 
one side, and Schaper, Shipstead, and a few assistants on the other. 
In between hovered Senator Nelson, trying to look like an umpire 
as he strove to make victory certain for Butler. 


The Committee met on December 8th and heard Shipstead’s 
charges. They were, first, that Butler was hopelessly biased in favor 
of railroads,*! a bias which would unfit him for all “corporation v. 
public” cases and especially those involving utility valuation ; second, 
that the railroad valuation cases on which Butler had been retained 
as counsel would deserve a full Court of nine when it finally came 
to its ultimate decision, and Butler would not be able to hear the 
case; third, that Butler had represented an extremely wicked client 
in a Minneapolis utility acquisition proceeding ;** fourth, that Butler 
had revealed a lack of judicial temperament as a regent at Minnesota. 
To support this charge Shipstead asked that certain dismissed pro- 
fessors and also Max Lowenthal,®* and Felix Frankfurter be sum- 
moned. 

Because of Senator Walsh’s shrewd conviction that it would be 
hopeless to wait for Harding to appoint a liberal to the Court** the 
attack on Butler because of his conservatism was largely ignored and 
the Committee gave its main attention to investigating charges of 
actual perversion of justice. Another reason for ignoring the charge 
of “the corporation-tinged viewpoint” was that Shipstead could not 
prove it. No one had prepared factual evidence for him, and he 
could only meet the half-hour interrogation of the Committee with 
evasive answers.®® 





* Mitchell to Nelson, Dec. 9, 1922. 

"““The appointment of Judge Gary, Chairman of the Board of Directors 
of the United States Steel Corporation, to the Supreme Court, would not in our 
opinion be more unfitting or improper than the appointment of Mr. Butler.” 
Shipstead statement to Committee. 

“This “charge” evaporated so quickly that it does not even merit a footnote 
of explanation. 

“ War-time investigator of the Schaper dismissal for the President’s Media- 
tion Commission under the direction of Felix Frankfurter, counsel for the Com- 
mission. 

“Butler Hearings, p. 13. 

: “The Shipstead-Schaper attack on Butler was, on the whole, fervid but 
incompetent. One explanation is that Shipstead knew nothing of Butler or the 
problem until he came to Washington. 
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Professor Schaper was the first witness to appear before the 
Committee. His objection was that Butler, as a dominant regent, 
had caused him to be dismissed as a rabid pro-German without 
giving him any opportunity to defend himself. The resolution of 
the Regents dismissing Schaper had stated that the action was being 
taken “at the instance of the Public Safety Commission” and 
Schaper produced the letter of Lind, Public Safety Commission 
chairman, stating that the Commission had never considered Schaper 
at all. This apparent falsity in the dismissal resolution seemed 
serious to Senator Walsh, and the Committee adjourned with the 
understanding that Schaper would present the charge more formally 
at the next meeting. The question of calling the witnesses requested 
by Schaper was meanwhile taken under advisement.*® 

Pending the next Committee meeting Senator Nelson requested a 
Federal Bureau of Investigation study of the Schaper incident. 
The report, which contained nothing of significance, was not com- 
pleted until the nomination was on the floor of the Senate, but 
William D. Mitchell prepared a lengthy statement supporting the 
Regents’ stand and this document was in the Senators’ hands on 
December 13th when Schaper presented his case fully. Schaper 
offered his 1917 press release and a supplemental statement outlining 
Butler’s part in the dismissal, including the Butler “blatherskite” 
statement subsequent to the Regent’s action. 

After Schaper left the Committee room, Senator Nelson as 
Butler’s advocate presented the other side of the case. He offered 
the letter of the Public Safety Commission in which the anonymous, 
off-hand reference had been made to Schaper, and the Senators, 
finding that it gave them some reason to support the Regents’ action, 
were willing to drop further consideration of the matter. As Senator 
Cummins put it to his fellows :°7 


It is sufficient to say that they had grounds upon which to 
proceed and it would be absurd to claim that Butler would not 
be a decent Associate Justice because he joined in turning him 





“One of the witnesses requested by Schaper was Professor Felix Frank- 
furter, who later served with Butler on the Supreme Court for a short time. 
The day after the hearing Mr. Frankfurter wrote to Pierce Butler Jr. denying 
that he had any connection with the opposition or that he had any information 
to give. He later sent a similar message to Senator Nelson. 

“Butler Hearings, p. 78. The stenographer continued to transcribe the 
discussion in the executive session. Cummin’s use of the word “they” indicates 
that he was already a firm Butler supporter. 




















485 





July] SUPREME COURT APPOINTMENTS 





out; and you will not find that they will make any use of that. 
In any argument that they make before the Senate on this matter, 
they will not make any use of that. 


Senator Shipstead had filed with the Committee a statement which 
he thought covered the Gray case, and the Senators turned next to 
this problem. Shipstead’s statement alleged that Butler had appeared 
before Gray when Gray was sitting as examiner in the Texas Midland 
valuation case in Texas; that Gray made “numerous rulings” ad- 
verse to Butler; and that as a result Butler used his influence at 
the University to force Gray out. The statement added that Butler 
“also came to Washington and made the rounds of the officers of 
the Interstate Commerce Commission and lodged personal private 
complaints among these members against Dr. Gray because of his 
rulings in the Texas Midland case.” 

Senator Nelson considered this the “most serious” of the charges 
against Butler, and Senators Shipstead and La Follette both asked 
that Gray be summoned to Washington. But the main phases of the 
charge were disproved so quickly that the whole charge was promptly 
abandoned. It was speedily shown that Butler had never been in 
Texas, much less argued a case before Gray there. Letters from 
Interstate Commerce Commissioners and the testimony of the head 
of the Bureau of Valuation were laid before the Committee which 
proved conclusively that Butler had never made any complaint 
against Gray at all. 

To the Senators this left but one complaint, that Butler had made 
up his mind about railroad valuation and was therefore not a suitable 
choice for the Court.** Butler filed a memorandum attempting to 
show that his work in the valuation cases had never gone beyond 
the preliminary stage of fact determination, but the memorandum 
itself showed that Butler had expressed himself at length on value 
factors. Senator Cummins had read the briefs in those cases and he 
assured his fellow Senators that Butler had opinions on valuation, 
but that this was, in his opinion, no disqualification. The following 
dialogue then ensued :°® 





“To balance the charges of railroad favoritism Butler Jr. offered the en- 
dorsements by many farm cooperatives and the approval of Charles E. Elmquist, 
a former member of the Minnesota Railroad and Warehouse Commission. 

“ Butler Hearings, 96. On both copies of this portion of the hearings, the 
typed page was pasted to another sheet of paper and inserted into the booklet. 
Both had the word “rewrite” pencilled at the top. This was the only page of 
the 96 which had such treatment. Whether the word “rewrite” was a noun, 
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Sen. Walsh: I feel sure that he is disqualified to act in those 
cases and I am sure he thinks so, himself. 

Sen. Cummins: I did not use the word “disqualified” in that 
sense. I am speaking about its disqualifying him for a place on 
the Supreme Court Bench. 

Sen. Walsh: I do not think anything like that. Of course we all 
have some very definite opinions in these matters. 


This passage is the only evidence in any of the papers bearing on the 
rumor that Pierce Butler had to promise Senator Walsh not to sit 
on valuation cases to get Walsh’s support for the nomination. The 
phrase “those cases,”’ as used by Senator Walsh, might have been con- 
strued to cover all valuation problems, but there is no supporting 
evidence to indicate so wide a meaning. A prominent Senator still 
in Washington in 1939 who was in the Senate in 1922 and who 
was a good friend of Walsh stated that it was his understanding 
Butler promised only not to hear those cases in which he participated 
as counsel. In view of the fact that a promise of such a nature would 
have been superfluous, as a Justice of course would not sit on cases he 
argued, it seems unlikely that any such rumor is true. 


At the end of its hearing on December 13th the sub-committee 
voted to recommend confirmation. On December 18th, the recom- 
mendation was adopted by the unanimous vote of the whole Judi- 
ciary Committee with the exception of absentees Borah, Norris, Reed 
of Missouri, and Shields.®? 


Senator Nelson went into the Senate on December 21st to lead 
the debate in behalf of Butler well prepared on all branches of his 
case.*8 There was one charge, however, which no documents could 





_ 


signifying that the sheet was a rewrite, or a verb, signifying an admonition to 
the typist to rewrite the page, is not known. It is possible that there was a first 
draft which would give a different meaning to the discussion. An attempt in 
1939 to find the original stenographer in Washington proved fruitless. 

“For a reference to such a rumor see Charles A. Beard, “Scholarly Ob- 
jectivity,” in The New Republic, Feb. 8, 1939, p. 36. 

"The Senator is kept anonymous at his own suggestion. He charged that 
while Butler kept his promise not to sit on the immediate case in which he was 
counsel, Butler decided the case nonetheless since the ultimate decision was based 
on doctrines developed in previous Butler decisions. For consideration of this 

e see note 96, infra. 

™ New York Times, Dec. 19, 1922. 

™ Papers taken by Senator Nelson to the Senate were: The Shipstead state- 
ment; biographical statement about Butler and Butler’s letter and biographical 
telegram of Nov. 24; wire from Butler on his work in railroad valuation; letter 
from Twin Cities Milk Producers’ Association of St. Paul, Nov. 28, endorsing 
Butler; documents from University of Minnesota officials on Schaper and Gray; 
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meet. That was the “charge” that Butler was a Catholic. 1922 was 
in the midst of the Klan ascendancy, and Klan opposition is the only 
possible explanation for the opposition to Butler of several con- 
servative Southern Democrats.®* After three hours and forty min- 
utes of debate, the motion to recommit failed by a vote of 61 to 7 and 
the motion to confirm carried, 61 to 8. Senators expressing their 
opposition to Butler in one vote or the other or paired against him 
were Senators Brookheart, Iowa; George, Georgia; Harris, Missis- 
sippi; Heflin, Alabama; La Follette, Wisconsin; McKellar, Ten- 
nessee ; Norbeck, South Dakota; Norris, Nebraska; Shepard, Texas ; 
and Trammell,®* Florida. Of these it may be presumed that Sena- 
tors Brookheart, La Follette, Norbeck, and Norris were opposed to 
Butler because of his social outlook.®* Other Senators of a reputa- 
tion for liberalism who did not vote were Borah, Idaho; Couzens, 
Michigan; and Ladd, North Dakota. Butler’s enemies had been 
able to delay confirmation, but they never seriously menaced it. In 
1922 conservatism was a ladder, not a barrier, to the Supreme 
Court. 





copy of Federal Bureau of Investigation report on Schaper; wire and memos 
from Butler and Gray; Shipstead statement on Gray; Interstate Commerc: 
Commission correspondence on Gray. These papers are collected in the Judiciary 
Committee’s files under the title “Papers used by Senator Nelson on the Floor 
of the Senate.” 

For reference to Klan activity see Washington Post, Dec. 22, 1922, and 
New York Times, editorial, Dec. 23, 1922. 

64 Cong. Rec. 813 (1922). 

* While Butler’s Catholicism cost him some support, it won others to him. 
Indeed, he would never have been appointed had it not been for Harding’s desire 
to woo Catholic voters. A Senator’s secretary who was in Washington in 1922 
in the same capacity told me in 1939 that only Senator Walsh’s desire to see a 
fellow Catholic on the Bench enabled him to overcome his repugnance to the 
Butler appointment. There is no other evidence on this point. 

* Had Butler been appointed five years later after the Supreme Court, in 
Gitlow v. New York, 268 U.S. 652 (1925), took upon itself the duty of protecting 
civil liberties against state encroachment, the nature of the opposition might have 
been different. In 1922 Butler’s critics failed to prevent confirmation because 
they could not prove he was dishonest; the attempt was a manifest absurdity. 
Today a critic could more effectively use the same evidence to prove an ap- 
pointee’s disqualification for lack of respect for civil rights. 

Butler was substantially the Justice a 1922 critic might have expected. He 
was diligent. In his seventeen years he averaged twenty majority opinions a year 
and his work covered a wide range. In 1926-27, for example, he wrote twenty- 
one majority opinions. Of these five were closely related to criminal law and 
seven dealt with commerce or rate regulation. The rest were scattered among 
tax, eminent domain, negligence, practice, and other problems. 

Butler did not sit on the railroad valuation case, which reached the Court 
six years after his appointment; St. Louis & O’Fallon Ry. v. United States, 279 
US. 461 (1929). The opinion, read by McReynolds, held that the cost of repro- 
duction method of valuation must be considered in all valuations. Justic:s 
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McREYNOLDS IN REVERSE 


The appointment of a Supreme Court Justice can result in a 
surprise to the appointer. A President may make a choice for 
reason of certain of an appointee’s views and later learn that 
those views diverge greatly from the anticipated pattern. These 
errors of judgment happen seldom, for most Presidents know 
the men with whom they are dealing. The wonder is that the 
greatest upsets have come, not when the President did not know 
his appointee, but when he knew him best. Since 1864 three ap- 
pointees of the 43 who went to the Court consistently took stands 
different from those which might have been anticipated and those 
three men—Chief Justice Chase, Justice McReynolds, and Justice 
Stone**—are three of the six Cabinet members who have gone to 
the Court in this period.** The men whom the Presidents might 
have been expected to know best, they have known least well. 

One of the oddities of Supreme Court history from 1925 to 
1941 was that it had two “surprise members” whose views were so 





Brandeis, Holmes, and Stone dissented. McReynolds relied largely upon two 
opinions written by Butler in which Butler expressed substantially the valuation 
views he had formed while working for the railroads: Bluefield Waterworks v. 
Public Service Commission, 262 U.S. 679 (1923), Brandeis, J., concurring on 
different grounds; and McCardle v. Indianapolis Ware Co., 272 U.S. 409 (1926), 
Brandeis and Stone dissenting and Holmes concurring in the result. 

Butler almost invariably stood on the side of repression in the great civil 
liberties cases which came before him. In Near v. Minnesota, his was the dis- 
senting opinion; 283 U.S. 697, 723 (1931). In Herndon v. Lowry, 301 U.S. 242 
(1937), perhaps the longest step taken by the Court up to the time of its an- 
nouncement, he joined four dissenters, and in Hague v. C.1.0., 307 U.S. 496, 533 
(1939), he and Justice McReynolds dissented. In a noteworthy opinion Butler 
held, over the dissents of Justices Brandeis, Holmes, and Sanford, that a 49 year 
old woman who refused to pledge to bear arms in defense of the United States 
could not be naturalized. United States v. Schwimmer, 279 U.S. 644 (1929). 
Butler also read the opinion of the Court holding that a Pacifist attending a 
state university could be compelled to take compulsory military training or be 
expelled, Justice Cardozo for Brandeis and Stone, concurring in a more moderate 
opinion. Hamilton v. Regents, 293 U.S. 645 (1934). 

During the early days of the New Deal, Butler invariably stood with the 
majority in overthrowing the new legislation. Even after his more tactful 
brethren had joined the liberals in the face of the Court enlargement program, 
Butler stayed with the conservatives until, at last, he and Justice McReynolds 
stood alone. Finally, as he saw his constitutional and economic doctrines aban- 
doned, he bitterly attacked the policies of the administration in strongly worded 
dissents. See, e.g., Butler, J., dissenting in Tennessee Electric Power Co. v. 
T.V.A., 306 U.S. 118, 147, 149 (1939); Mulford v. Smith, 307 U.S. 38, 51 (1939); 
and see McReynold’s dissent in which Butler joined in N.L.R.B. v. Fainblatt, 306 
U.S. 601, 609 (1939). 

Justice Holmes is omitted from this list because, while he did vote con- 
trary to Roosevelt’s hope in the Northern Securities case, 193 U.S. 197 (1904), 
he consistently followed the liberal course which T. R. expected. 

“The other three are Justices L. Q. C. Lamar, Moody, and Murphy. 
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diverse that they virtually cancelled each other out. Justice McRey- 
nolds, appointed by a liberal President, became one of the most 
conservative Justices in history, while Justice Stone, appointed by 
a conservative President, greeted gleefully by conservative breth- 
ren,*® and opposed by the liberal bloc in the Senate, has become 
one of the foremost liberal Justices. 


Harlan Fiske Stone was born in New Hampshire in 1872. He 
went to college at Amherst and studied law at Columbia, where he 
later became Dean of the Law School. While Dean, he also prac- 
tised law in New York. In 1924 he became Coolidge’s Attorney 
General and on January 5th, 1925, he was appointed to the Supreme 
Court as successor to Justice McKenna. While the conflicts which 
arose in the struggle for the nomination can not yet be described,?” 
the post-appointment explosion was readily observable to the public. 


One reason for the outburst over the Stone appointment was that 
it came at a time of intense political bitterness. Coolidge had just 
been re-elected President, but Senator Robert M. La Follette, heading 
the La Follette-Wheeler Progressive ticket, had polled over 5,000,000 
votes. In recrimination, Senate committee assignments were with- 
drawn from Republican Progressives, and President Coolidge under- 
tuok to discriminate against them in patronage distribution. The re- 
sult of these factors was that there was a strong group of Senators 
who were hostile to Coolidge and who would have opposed anything 
he did which could possibly be called reactionary. 





There were three major charges against Stone. One was that 
as Attorney General he had harassed Senator Wheeler with a dilatory 
prosecution for alleged corruption for no other purpose than to em- 
barrass the Senator and smear Progressives; the second was 
that Stone, while in practice, had been guilty of unethical conduct in 
the case of Owenby v. Morgan;) the third that Stone had been 
a “Morgan attorney” and was thereby rendered unfit to hold high 
office. And in the background was the fact that Coolidge had chosen 
as Stone’s successor Charles B. Warren of Michigan, a man identi- 
fied in Progressive eyes with the “Sugar Trust.” One way to keep 





"2 Pringle, op. cit. supra note 14, at 1060. 

* The Department of Justice has declined to allow the use of any papers 
covering Justices alive in 1939. The pre-appointment records on the Justices 
Temaining to be considered except Cardozo are therefore not available. 
™ 256 U.S. 94 (1921). 
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Warren out of the Cabinet was to keep a vacancy from existing by 
refusing to confirm Stone.?° 

On January 10th, five days after Stone’s nomination, the Owenby 
charges came before the Judiciary Committee. The case arose in 
the following manner: In a proceeding in Colorado, Morgan in- 
terests caused the Wooton Land and Fuel Co., a coal company, to 
be put into receivership. This was done about February, 1915. 
In December, 1915, an attachment proceeding was brought in Dela- 
ware under the Delaware statute for attachments against non-residents 
against the 33,000 shares, par value $5.00, which Owenby held in 
the Wooton Co. The Delaware statute, descended from the Custom 
of London, required defendants in attachment proceedings to put 
up special bail to the extent of the value of the amount claimed 
before any defense to the attachment could be filed. Allegedly because 
the company was in receivership, the defendant could not raise the 
necessary $200,000. It was held by the Delaware court that the 
statute, which in substantial effect caused Owenby to forfeit his 
$200,000 worth of stock, was constitutional ;°* and this decision 
was affirmed by the Supreme Court with Justices White and Clarke 
dissenting.'°* Delaware promptly repealed its statute. 

The Owenby charge against Stone was that the proceedings in 
Colorado and Delaware, viewed as one, were a colossal fraud arranged 
by Stone. Stone admitted that the various problems in the case had 
been brought to the firm of Satterlee, Canfield, and Stone during his 
membership in that firm, but pointed out that the Colorado case 
had been sent to a Colorado firm, that the Delaware case had been 
sent to a former Senator Saulsbury of that state, and that only 
the fact that the Saulsbury partner in charge of the case had been 
appointed to a federal judgeship caused the case to come back 
to Stone at all. Stone’s argument of the constitutional issue in the 
Supreme Court was the sole contact he personally had with the 
litigation.1°%° But with one Cabinet member of Harding’s administra- 
tion, Secretary of the Interior Fall, on the way to the penitentiary, 
another, Secretary of the Navy Denby, forced out of the Cabinet for 





*8 The anti-Warren Senators stalled the nomination until March 10th, a 
month after Stone’s confirmation, when they rejected Warren. Coolidge then 
appointed John G. Sargent of Vermont who was promptly confirmed. 

**6 Boyce (Del.) 379, 100 Atl. 411 (1916), and 7 Boyce 297, 105 Atl. 838, 
849 (1919). 

** Note 101, supra. 

1% These facts are drawn from pp. 117 et seg. of the Stone hearings by the 
Judiciary Committee. 
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almost criminal stupidity, and a third, Daugherty, under greatest 
suspicion, some Senators found it not difficult to suspect the worst 
of Stone. On January 12th the Judiciary Committee overruled its 
subcommittee and determined to learn more about Owenby’s charge. 
But on January 19th the nomination was approved by the full Com- 
mittee, Senators Walsh and Borah stating that they found nothing 
improper in the case. 

And then, when it appeared that nothing could halt confirmation, 
Stone, as Attorney General, announced the pendency of indictment 
proceedings in the District of Columbia courts against Senator 
Wheeler for participation in an oil land fraud. The origins of the 
Justice Department’s relations to Wheeler went back to April, 1924, 
when Senator Walsh of Montana was completing his Teapot Dome 
oil scandal exposé, and when Wheeler was demanding the investiga- 
tion of Daugherty, the Attorney General. Partly at the instance of 
a member of the Republican National Committee,’ Daugherty 
retaliated by indicting Wheeler for having taken compensation for 
an appearance before the Interior Department’s Land Office in be- 
half of the oil claims of one Gordon Campbell. The indictment was 
based on a statute which forbade members of Congress from using 
their influence with Departments for pay. That action, for one reason 
or another, did not come to trial in 1924 at all and was still pending 
in 1925 at the time of the Stone appointment. Senator Walsh was 
Wheeler’s counsel. 

The government’s original case, brought in Montana, was an 
indictment of Campbell for using the mails to defraud by selling stock 
in his oil syndicate. The second indictment was that already men- 
tioned of Wheeler, and this, too, was brought in Montana. The 
Department then concluded that it had been defrauded of the lands 
originally, and proceedings against Wheeler under a third indictment, 
connecting him with the fraud, were brought; this proceeding was 
begun not in Montana but in the District of Columbia. This decisio.. 
by the Department was reached while Stone’s name was before the 
Judiciary Committee, and on January 16th, 1925, Stone wrote 
Senator Walsh, as Wheeler’s counsel, that the fraud charge would 
be laid before a District of Columbia grand jury early in February. 
Walsh misconstrued this letter of the Attorney General and wrote 





** New York Times, Jan. 20, 1925. 
*" For a summary of the evidence on the relation of the Republican National 
Committee to the Wheeler prosecution, see remarks of Senators Sterling and Hef- 
flin, including quotation from the Committee’s agent, 65 Cong. Rec. 9084 (1924). 
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him on January 19th in the tone of one who believed that the forth- 
coming third indictment in the District of Columbia was to be a 
substitute for the Montana case against Wheeler. To this there was 
apparently no objection. This letter by Walsh was mailed the 
very day the Judiciary Committee approved Stone’s nomination. 
On January 22nd, Stone informed Walsh that he had no intention 
of dropping the Montana proceedings, and that the District case 
was separate and additional. 

Walsh called on Stone to protest violently against proceeding 
in the District on the grounds that it was unfair to try a case so far 
from the vicinage of the defendant and that District juries were 
hopelessly prejudiced in favor of the Government. Stone retorted 
sharply that he had a duty to proceed against Wheeler in the District 
and that “I certainly could not dismiss the proceedings merely be- 
cause Senator Wheeler did not care to have his case tried in the 
District.”?°® Meanwhile, as Stone and Walsh exchanged progres- 
sively chillier letters, the Senate, which in its own investigation had 
completely cleared Wheeler, recommitted the Stone appointment to 
the Judiciary Committee to allow a complete investigation of the 
reasons behind the delay in the original Wheeler prosecution and an 
explanation of the policy of the Justice Department throughout the 
case. For the first time in United States history a Supreme 
Court nominee came before the Judiciary Committee to be exam- 
ined,!11 and the chief interlocutor for the Committee was Wheeler’s 
counsel, Senator Walsh. 

On January 28th the Committee examined Stone for four hours. 
About 85% of the time went to the Wheeler case and the rest the 
Senators divided between the Owenby case and the general question of 
Stone’s affiliation with “the Morgan interests.” Stone began his 
testimony with a statement of his relation to the Wheeler litigation. 
The correspondence he read was bitter and set a background for un- 





** Walsh to Stone, Jan. 19, 1925. 

Stone, statement to Judiciary Committee, Hearings, p. 11. 

™*“This unusual action was taken upon a unanimous consent agreement 
proposed by the Republican leader of the Senate, after consultation with Presi- 
dent Coolidge, Senator Butler (Chairman of the Republican National Committee), 
and Attorney General Stone. . . . The object in sending the nomination back to 
the committee was said to be ‘to avoid a “trial” of Wheeler in the Senate.’” 
2 Haynes, The Senate of the United States (1938) 781. 

™ All the New Deal appointees from Senator Black to Attorney General 
Murphy have been present at the Committee hearings and have been available 
for examination had any Senator cared to ask questions. Mr. Frankfurter was 
the only one actually examined. 
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pleasant Committee discussion.1‘* The resultant questioning wan- 
dered back and forth over two main issues, with many a side excur- 
sion up winding trails. Senator Walsh was one of the best cross- 
examiners in the country, and the Attorney General was one of the 
shrewdest witnesses. The result was impasse. 


The two main issues were the questions of why the original 
action against Wheeler in Montana, started in April, 1924, had not 
been speeded, and why the conspiracy charge, pending in the District, 
had not been brought in Montana. Questioning brought out the fact 
that as early as May, 1924, Senator Wheeler had written Stone ask- 
ing for a speedy trial. Stone referred the request to the Montana 
United States attorney who saw a fine chance for a stump speech 
and replied that Wheeler could expect no such “whitewashing” from 
a constitutional tribunal as he had received from his fellow Senators 
and that about thirty days were necessary for further investigation. 
Thirty days came and went without a trial. The Montana judges 
both disqualified themselves, and a share of the delay came in 
choosing a substitute. 


As these questions were asked and answered, the Walsh-Stone 
dialogue was serving two purposes. It was both an examination of 
a prospective appointee and a sparring for position in a legal battle. 
Finally the two men dropped all pretence of being Senator and Court 
nominee, and, as two lawyers, agreed on a date for the Montana 
trial :?2% 


Stone: I state here and now that if Senator Walsh’s client de- 
sires to come to trial before February 15th I will make every 
reasonable effort to bring it about. ... 

Walsh: I apprehend that it will be impossible now to empanel 
a jury at that time. Nevertheless I express my gratitude for 
the offer upon your part and I beg to assure you that we shall 
be glad to be ready to go to trial at that time if the jury can 
be impanelled. 

Stone: I will make inquiries by wire tonight and communicate 
to you the results. 





™ “T felt that the inferences from your letter might easily place both myself 
and Senator Wheeler in a false, if not a somewhat discreditable, light.” Walsh 
to Stone, Jan. 27, 1925. Or, Stone to Walsh, Jan. 27, 1925: “You state that my 
memory is at fault when I assert that you requested that the proceedings before 
the Grand Jury in this district be discontinued. On the occasion of your visit 
to me, I assumed that the vigorous protest you made had some object. The 
only possible object was to influence my decision. Otherwise your visit would 
have been without purpose.” 
™8 Stone Hearings, p. 61, 116, 117. 
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(It may be added that the Wheeler case did come to trial in Mon- 
tana in April when a jury, after ten minutes of deliberation, found 
the Senator not guilty."*) 

The other issue was why the conspiracy charge was brought 
in the District of Columbia instead of in Montana. Questioning 
brought out the fact that there was no necessity for trying the 
case so far from the home of the defendants, who all lived in 
Montana."° There were probably two reasons why the conspiracy 
case was brought in the District. One was that Stone was, perhaps, 
being overscrupulous to save the rights of the defendants from 
possible improper practices by the politically-minded Montana United 
States attorney. The other was the desire to win the case. The 
right of an Attorney General to bring his cases where he is most 
likely to win them, if there is an option as to location, presents a 
hard-fought ethical question.1!7 Stone’s view was that “within 
reason” the Government might pick its location :"* 


Senator Reed: You think the Government has a right to pick 
the best place for the Government? 

Attorney General Stone: Within reason, yes. 

Sen. Reed: If we apply the rule of reason it is so nebulous I can 
not follow it out. 

Attorney General Stone: That is the one I will apply. 


Questioning could develop this difference of opinion but it could 
not resolve it. The upshot of the hour’s inquiry was complete disa- 





™* New York Times, April 25, 1925. For lengthy excerpts from the testimony 
in the case see Hearings before Senate Committee on Judiciary on S. Res. 171, 
69th Cong., Ist Sess. (1926). 

™* Senator Reed of Missouri asked most of the questions on this point. 

™“One of the reasons which actuated me to bring it here was the very 
grave concern I had that the process of the courts and the agencies of the gov- 
ernment should not be used oppressively. I do not mean in saying that to 
criticize at all what has taken place in Montana, but there have been some 
charges and counter-charges about the proceedings in Montana, and I have feit 
that if there were any further proceedings in these matters they should be con- 
ducted in such a way that I had personal assurance that such criticisms could 
not justly be made.” Stone Hearings, 116. This was in no sense throwing the 
Montana attorney to the wolves; Stone refrained from making this criticism 
until the very end of his examination and then brought it forth only after a 
most searching examination. 

“For a more recent exposition by a Department of Justice representative 
that the Government should, where possible, choose favorable jurisdictions, see 
examination of Robert H. Jackson when under consideration by the Judiciary 
Committee for the post of Solicitor General. Hearings before Subcommittee of 
the Judiciary Committee on the Nomination of Robert H. Jackson for Solicitor 
\General, 75th Cong.. 3d Sess. (1938) 31-35, 39. 
™* Stone Hearings, 91. 
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greement on the wisdom of the policy. No more could be said and 
the Wheeler problem dropped out of the discussion. 


This left for hurried consideration the Owenby case, on which 
most of the members had already satisfied themselves. Senator 
Overman conducted the examination and elicited the fact that Stone 
knew substantially nothing of the Colorado receivership proceeding 
and very little about the ramifications of the Delaware case. He had 
argued the constitutional issue before the Supreme Court and that 
was all: “The brief and the record probably are on file in the Supreme 
Court and constitute a complete record of my connection with the 
case.”19 As portrayed by Stone, most of Owenby’s misfortune came 
not from the wickedness of his adversaries but from the ineptitude 
of his own Delaware counsel. As evidence of the propriety of his 
personal role, Stone introduced a letter from Louis Marshall, Owen- 
by’s attorney in the Supreme Court, in which Marshall denounced 
any suggestion that Stone was at fault: “It is, of course, prepos- 
terous to suggest that the fact that you argued before the Supreme 
Court a constitutional question of the character involved in this 
case, can in any way be the subject of criticism. . . . I admired your 
clear, fair, and lawyerlike presentation of the case.”2?° 

And thus, on a flat denial by the Attorney General of any wrong, 
the Owenby matter disappeared. Only one “issue” remained— 
Stone’s connection with “the Morgan interests.” The question was 
put to Stone by Senator Reed and the answer given was that with 
the exception of the Owenby case and one other, the firm of Satter- 
lee, Canfield, and Stone handled no Morgan work.’*! Stone was 
also a member of Sullivan and Cromwell for a year prior to his 
entry into the Cabinet, and he doubted whether that firm had any 
Morgan clients. The Committee, which had no more rabbits to 
chase, adjourned. 

On February 2nd the Committee for the second time approved 
the Stone nomination but the fight was not yet over. Since 1929 all 
Senate confirmation proceedings have been conducted in open 
executive session but prior to that date a rule of secrecy prevailed 
unless, by a two-thirds vote, the Senate determined to open the 
doors in a particular case.17* On February 3rd the Senate fought 





™ Id. at 125. 

Louis Marshal to Stone, Jan. 9, 1925. 
™™ Stone Hearings, 133. 

* Haynes, op. at. supra note 110, at 780. 
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for two hours in a closed session over whether the Stone nomination 
should be considered openly or privately. Finally, by a vote of 60 to 
27, it was voted to open the debate to the public.’ 

On February 5th the six hour debate over confirmation began. 
It threshed old straw and is a summary rather than an addition to 
the story.1** Senator Walsh began the discussion with a defense of 
himself against newspaper attacks made upon him for his cross- 
examination of Stone; and he criticized Stone at length for bringing 
the Wheeler conspiracy indictment in the District of Columbia. 
On this latter ground, Walsh had even Stone’s friends with him. 
Senator McKellar, Borah, and Bruce all stated that while they would 
vote for Stone, they did not approve of needlessly bringing indict- 
ments away from the home of the defendant, whether Wheeler or 
any other. When Walsh had finished, Alabama’s Heflin made as 
wearisome and aimless an address as has ever bored the Senate, criti- 
cizing Stone for the Owenby case. No one else cared. 

Senator Norris made the basic argument against Stone. He con- 
tended that Supreme Court decisions flow fundamentally from the 
viewpoints of the Justices, and he believed Stone’s views were 
biased by virtue of his Morgan associations. He listed Warren, 
the forthcoming Attorney General, as an agent of the “Sugar Trust”; 
Woodlock, a Wall Street Journal editor, an Interstate Commerce 
Commissioner; Humphrey, “one of the greatest reactionaries,” a 
Federal Trade Commissioner. Taken with these the Stone appoint- 
ment was too much for Norris, and as a symbol of his opposition to 
the interests represented by the men he had named, Norris an- 
nounced that he would vote against Stone.!*® 


Senator Borah, who had come to know Stone since his entry 
into the Cabinet, flatly answered that Norris was wrong on his 
facts :17¢ 


I want to call the attention of my friend, the Senator from 
Nebraska, to the fact that in my opinion the Attorney General 
is one of the most liberal-minded men who has been in the At- 
torney General’s office for many years. He is not only a man 
of extraordinary ability, but he is a man of liberal mind and of 
a high sense of public duty. 





™ 66 Cong. Rec. 3000 (1925). 
™ Id. at 3032-3057. 

Id. at 3053. 

* Ibid. 
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No one subscribes more heartily than Senator Norris to this ex- 
pression today,’** but in 1925 Senator Borah was the only man 
publicly to make such a judgment. 

At last, late in the afternoon of February 5, 1925, the Senate 
voted; non-assent was recorded by Senators Heflin and Trammell, 
Southern Democrats, and Frazier, Norris, Shipstead, and Johnson 
of the liberal bloc. Senator Norris informed the Senate that 
Senator La Follette would also have voted ““No” had he been present. 
71 Senators voted in favor of confirmation. Senators Wheeler and 
Walsh abstained. Thus the nomination of Harlan F. Stone, fore- 
most craftsman of today’s Court, was confirmed. 


THE Economic APPROACH COMES TO THE SENATE 


On February 3rd, 1930, President Herbert Hoover nominated 
Charles Evans Hughes, a former member of the Court, former 
Republican Presidential candidate, and former Secretary of State 
to be Chief Justice of the Supreme Court to succeed William How- 
ard Taft. The nomination touched off one of the loudest debates on 
an appointee since 1916 and the choice of Brandeis. The Hughes 
appointment was the first to the Supreme Court under the “no 
closed executive session” rule of 1929, and the privilege of open 
debate was freely used. On February 10th, 11th, 12th, and 13th 
the Senate debated the appointment, and on the 14th, the day after 
confirmation, that body heard its final oratory on the subject. Since 
the primary object of this article is to make available new materials 
for biographers, the Hughes debate, which is in the Congressional 
Record, will be only briefly summarized.1** 

The most significant feature of the Hughes, and in the same 
year the Parker, debates, was the emergence in complete form of 
the economic interpretation of the significance of the court. This 
trend toward economic consciousness has been shown in this dis- 
cussion to have begun with the appointment of Matthews in 1881 
and to have gathered strength through the Twentieth Century. By 
the time of the Hughes and Parker appointments this concept was 
not only on the stage, as in Stone’s case; it dominated the whole 
theater. Senator Norris set the frame of the debate in his first 
remarks when he said: “Perhaps it is not far amiss to say that 





See Neuberger and Kahn, Integrity: The Life of George W. Norris (1937) 
343 


™ See 72 Cong. Rec. 3372, 2448, 2499, 3553, 3643 (1930). 
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no man in public life so exemplifies the influence of powerful combi- 
nations in the political and financial world as does Mr. Hughes.”}29 


On the second day of the debate Senator Borah took as his 
touchstone a recent case in which a railroad rate had been held con- 
fiscatory.1%° The decision was 5-3 with Brandeis, Holmes, and Stone 
dissenting. The Idaho Senator said :11 


Bear in mind, Mr. President, that at the present time coal 
and iron, oil and gas, and power, light, transportation, and trans- 
mission have all practically gone into the hands of a very few 
people. . . . I am deeply imbued with the wisdom and justice 
of the viewpoint of the minority. I do not wish to strengthen 
the viewpoint of the majority. . . . Justice Hughes is associated 
in his views with the contention that is sustained by the majority 
and which in the end, if carried to its logical conclusions, must re- 
sult in great economic oppression to the people of the United 
States. 


In similar fashion the argument was put by other opposition Sena- 
tors: Dill,*? Brookheart,’** Connally,1** Wheeler, Blaine, Nye, La 
Follette,!*° Hawes, and Walsh. They did not prevail, the Senate con- 
firming by a vote of 52 to 26. But by their recognition of the funda- 
mental nature of the task of the Supreme Court they took a long stride 
toward making the judiciary a branch of the government responsible 
to the legislative and administrative branches for cooperation in 
effecting a unified policy. 

Judge John J. Parker, Hoover’s choice to succeed Justice San- 
ford, fell before the type of argument which had been aimed at 





™ Id. at 3373. 

*™ United Railways & Elec. Co. v. West, 280 U.S. 234 (1930). 

72 Cong. Rec. 3449 (1930). 

™ “As one of those who believe that the future of mankind depends upon 
the elevation of human rights above property rights, I do not want to see 
another man placed on that court who takes the property rights view.” Id. at 
3503. 

“Mr. President, the Supreme Court of the United States is now divided 
into two political parties. The progressive party is headed by that grand old 
humanitarian, Oliver Wendell Holmes. He is followed by Mr. Justice Brandeis 
and Mr. Justice Stone. The other members of the court belong to the conserva- 
tive or reactionary party.” Jd. at 3505. 

™<T am unwilling to vote to put in the chief position on that court a man 
who, though he be personally honest, though he be an accomplished and talented 
lawyer, yet entertains by reason of his environment and by reason of his back- 
ground ideas as to the sanctity of corporate property... .” Jd. at 3515. 

**“The struggle is on in this country to ascertain whether the Government 
of the United States shall regulate and control these vast aggregations of capital 
or whether they, through the Supreme Court of the United States, are to control 
and run the Government of this country.” Jd. at 3564. 
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Hughes. Hoover appointed Parker March 21, 1930, and two months 
later, on May 7th, the Senate rejected the nomination by a 41-39 
vote. It was the first rejection in the Twentieth Century. A major 
difference between the Hughes and Parker cases was that Parker was 
unsatisfactory to many Negro leaders because of a statement evi- 
dencing his refusal to accept racial equality. Hence Senators such as 
Wagner and Copeland, who supported Hughes partly out of home- 
state pride, swung into opposition on Parker. 

At the Parker hearing’®* the principal witnesses were William 
Green for the American Federation of Labor, and Walter White for 
the National Association for the Advancement of Colored People. 
White quoted Parker’s rejoinder in the 1920 campaign, in which 
Parker was the Republican candidate for governor of North Carolina, 
to the charge that Republicans were organizing the Negro vote. 
Parker said :187 


The negro as a class does not desire to enter politics. The 
Republican party of North Carolina does not desire him to do 
so... . The participation of the negro in politics is a source of 
evil and danger to both races and it is not desired by the wise 
men in either race or by the Republican Party of North Caro- 
lina. 
This quotation was the sole ground of White’s objection; he was un- 
able to find any other evidence of Judge Parker’s anti-Negro attitude. 

Green’s objection to Parker was that he had decided the case of 
United Mine Workers v. Red Jacket Coal Co.,** and decided it 
wrongly. In that case Judge Parker approved an injunction substan- 
tially restraining the union from attempting to organize plaintiff's 
employees on the grounds that the company and its employees had 
signed contracts prohibiting the employees from joining unions for 
the duration of their employment. Judge Parker held that, under the 
authority of the Hitchman case™®® in the United States Supreme 
Court, he was compelled to uphold these “Yellow Dog” contracts and 
grant the injunction. Green contended first, that the Red Jacket case 
might have been distinguished from the Hitchman case; and second, 
that even if Parker had been compelled to follow the Hitchman rule, 
he needn’t have been so pleased about it. The charge fundamentally 





* Hearing before the Committee on Judiciary on the Confirmation of John 
J. Parker, 71st Cong., 2d Sess (1930). 

** Parker Hearings, 74. 

818 F. (2d) 839 (1927). 

*” Hitchman Coal & Coke Co. v. Mitchell, 245 U.S. 229 (1917). 











500 WISCONSIN LAW REVIEW [Vol. 1941 












































was not that Parker followed the Hitchman case but that his personal 
policy judgment approved it. Parker’s own defense to the Com- 
mittee’*® was that as for the Red Jacket case he felt bound by the 
Supreme Court and, substantially, that the Negro comment in the 
1920 campaign was at worst “campaign oratory.”!*1 

Letters of opposition from labor unions and Negroes all over the 
country accompanied the criticisms at the hearing. Somehow, in the 
midst of the uproar, Parker as a man was almost forgotten and only 
Parker as a symbol was debated in the country and in the Senate. 
Senator Borah saw in the defeat of Parker a blow at the validity of 
the Yellow Dog contract, and it was to this view that Parker was a 
sacrifice. Had he been a man of such outstanding merit that he could 
rise over the economic abuse which he symbolized, he might have been 
confirmed. But because men like Senator Ashurst of Arizona, who 
had supported every Supreme Court nominee from McReynolds 
through Stone, could say in consecutive breaths that Parker was a 
“weakling” and that “No one is fit to sit as a justice of the United 
States Supreme Court . . . who upholds the ‘yellow dog’ contract,’ ”*? 
Parker met defeat. 

This triumph of symbolism over reality worked both ways. Parker 
supporters such as Senator Fess spoke of the “destruction of judicial 
institutions” if the candidate should be rejected, and some of the 
Senate’s lesser intellects, such as Coleman Blease of South Carolina, 
appealed to the prejudices of their fellow Southerners and asked that 
Parker be confirmed lest his rejection appear a Negro triumph ; to this 
end Blease introduced the criticisms of Parker from the Negro 
press.'#® On the other hand, the confirmation of Parker would have 
meant an appearance of labor defeat, an appearance of Negro defeat, 
and the appearance of a Hoover administration victory. The result 
was a union of enough Democrats, liberals, and conservative Repub- 
licans with large numbers of Negro constituents to reject Parker.’** 

A few days later President Hoover sent to the Senate the name of 
Owen J. Roberts, Pennsylvania Republican who made his reputation 





Stated in a letter to Sen. Overman. 

** 72 Cong. Rec. 7793 (1930). It is obvious from Judge Parker’s statements 
during the confirmation proceedings that he deeply wanted confirmation. It is 
equally obvious that he was determined to do nothing undignified or ungraceful 
in the effort to get it. Thus in this letter he avoided any criticism of the 
Hitchman case, although an expression of such criticism, even thus belated, might 
have improved his confirmation chances. 

8 Id. at 7950. 

8 Id. at 8337; and cf. Blease’s views. id. at 8567. 
™ For the Senate roll call see id. at 8487. 
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as a Government prosecutor in the Teapot Dome scandals. The 
Senate was too exhausted to debate. After a speedy reference to the 
Judiciary Committee, Roberts was confirmed on May 20, 1930, with 
no discussion at all. From that date, at least until 1937, Judge 
Parker, had he been confirmed, would hardly have been more con- 
servative than the man chosen in his place. 

In 1932, when Justice Holmes retired, President Hoover was of no 
mind for another judicial dispute. Upon the insistence of Senator 
Borah and other Senate liberals, Chief Judge Benjamin Nathan Car- 
dozo of the New York Court of Appeals was appointed.1** The only 
witness to appear before the Committee to testify on Cardozo was one 
William H. Anderson, who outlined his complaint through fifty pages 
of the typed record. His grievance was that he had been convicted of 
a criminal offense in the lower courts of New York and that his con- 
viction was confirmed by the Appellate Division. When he appealed 
to the Court of Appeals that court, in a memorandum opinion by 
Judge Cardozo, refused to give a certificate of reasonable doubt and 
hear the case again. There was no suggestion of anything personal in 
Cardozo’s memorandum.’** The Senators heard Anderson through 
with mingled impatience and amusement and promptly approved the 
appointment. On February 24, 1932, Cardozo was confirmed without 
debate. 


THE New DEAL 


Between 1934 and 1937 the Supreme Court declared unconstitu- 
tional the New Deal’s general industrial program, its coal program, 
its oil program, its railroad pension program, and, in the unhappiest 
decision of the day, its agricultural program. At the same time that 
the national effort to meet the depression was being strangled at the 
Bench, the Court restated the impotency. of the states to meet their 
economic problems by forbidding minimum wage legislation. The re- 
sult was the Court Plan of 1937, the propitious resignation of Justice 
Van Devanter at the height of the Court battle, and thereafter a nomi- 
nal Presidential defeat. 





For an account of Senator Borah’s insistence on the nomination see 
Claudius Johnson, Borak of Idaho (1936) 452-453; for an account of the unani- 
mous and enthusiastic public approval of the Cardozo nomination, see 112 
Literary Digest, February 27, 1932, p. 9. 

There is no lunacy test required for appearance at Congressional hearings. 
The Butler appointment, supra, was delayed for days because of communications 
from a man of doubtful mental balance and a Crackpot Convention turned out 
to oppose Frankfurter, infra. 
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When Justice Van Devanter resigned it was generally under- 
stood that Senator Joseph P. Robinson, Arkansas Democrat and 
Senate majority leader, would take his place.1*7 But when Robinson 
died during the Court fight, the President was forced to look else- 
where and, after much deliberation, he chose Senator Hugo Black 
of Alabama.'*® To those who saw the fight on the court plan as a 
struggle against New Deal legislation, this was the harshest blow that 
could fall. To what purpose the battle if the war should be lost? Asa 
Washington, D.C., resident put it in a despairing wire to the Sen- 
ate :3 


We vigorously protest against the nomination of Senator 
Black for Justice of the Supreme Court. It means packing the 
Court, against which we have fought for six months. 


When the nomination got to the Senate on August 12, 1937, 
Senator Ashurst invoked Senatorial Courtesy and asked immediate 
confirmation. But Senator Burke of Nebraska had been fighting the 
New Deal too long to be open to appeal on the amenities and on his 
objection it was necessary to refer the appointment to Committee. The 
Judiciary sub-committee approved the nomination after a short 
debate among its own members and without calling any witnesses. 
Black’s Klan membership, was not considered at all. In the Com- 
mittee the anti-Black argument, outlined by Republicans Austin and 
Borah, was that when Van Devanter left the Court at full pay under 
the 1937 act, he retired and did not resign. Therefore there was no 
vacancy on the Court. A second argument was that the boost in 
retirement pay was an increase of the emoluments of office during 
Black’s terms as a Senator, which would disqualify him. The re- 
lated contention was that, on the theory that the retirement act kept 
Van Devanter on the Court though not in active service, Black was a 
tenth Justice and was therefore taking an office which had been created 





7 See, e.g., Alsop and Catledge, The 168 Days (1938) 156; and for Republi- 
can acceptance of this certainty see the Bridges-Schellenback discussion, 81 Cong. 
Rec. 8965 (1937). 

Alsop and Catledge discuss the circumstances of the appointment in The 
168 Days, 295 et seg. They offer a more detailed account than can be given 
here. The leading candidates are listed as three federal circuit judges, Sibley, 
Hutcheson, and Bratton; North Carolina’s Chief Justice Stacy; Solicitor Gen- 
eral Reed; and Senators Minton and Black. 

*” Edith G. Bowdoin to Sen. Ashurst, Aug. 16, 1937. 

“The sub-committee was composed of Senators Neely, Logan, McGill, 
Dietrich, Borah, and Austin. 




















July] SUPREME COURT APPOINTMENTS 503 


during his term in the Senate.’*! But while Austin wanted delay for 
legal investigation of these theories, Senator Borah, who held some of 
the same scruples, refused to sanction delay since he had already 
made up his mind on the legal issues. Hence Austin was the only 
member to vote against immediate confirmation. 


During the days between the appointment and the Senate debate 
the country applauded, protested and observed with an understanding 
of the significance of the Court which had been heightened by the 
preyious months of debate on the President’s proposal. Criticisms 
were based on Black’s alleged radicalism, his “lack of judicial tem- 
perment,” and his rumored Klan affiliation. The Klan doubts were 
founded on hunches, not facts, and conservatives were not the only 
ones to worry. In behalf of the Socialist party Norman Thomas 
asked the Senate :15? 


. . to inquire into the facts and implications of Senator 
Black’s endorsement by the Ku Klux Klan at an earlier period of 
his career; into his silence as a political leader in Alabama on 
the issues raised by the Scottsboro case; . . . into his threat to 
filibuster against anti-lynching legislation on which he might 
be asked to pass as a judge in some future case. ... 


In a similar vein the National Association for the Advancement of 
Colored People, which had done so much to cause the rejection of 
Parker in 1930, protested against confirmation prior to investiga- 
tion of “the rumor Senator Black himself was at one time a mem- 
ber of the Klan.’’158 

Labor unions had every reason to appreciate Senator Black’s con- 
stant efforts in their behalf and they were all for speedy confirma- 
tion. William Green told Senator Ashurst that he would be “tre- 
mendously disappointed’’*** if the confirmation were delayed, and 
in one way or another that thought was expressed by the dressmakers 
of San Francisco, the garment workers of Seattle and Portland, 
the textile workers of Utica, the C.I.O. unions of Birmingham, 
and John L. Lewis. 

*1 The constitutional clause is Article I, § 2: “No Senator or Representative 
shall, during the term for which he is elected, be appointed to any civil office 
under the authority of the United States that shall have been created or the 
emoluments whereof shall have been increased during such term... . 

Thomas to Committee, Aug. 15, 1937. 

* Telegram, chairman of the board of directors of the National Association 
for the Advancement of Colored People to Ashurst, Aug. 16, 1937. 

™ Green to Ashurst, Aug. 14, 1937. For a collection of letters to Black from 


Jews, Catholics, and Negroes of Birmingham, and from Alabama judges, con- 
gratulating Black, see 81 Cong. Rec. 9216 (1937). 
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The Senate debate, which took place on August 16th and 17th, 
afforded a sounding board for opponents of Black while the pro- 
ponents, preferring not to cooperate in tactics of delay, sat silently 
by. The arguments were a reiteration of those brought forth in the 
Committee on the existence of a vacancy. The Klan question was 
raised by Senator Copeland, who was a candidate for Mayor of 
New York against Fiorello LaGuardia and who, while he had not 
a fact on Black’s membership, knew that he needed Harlem's votes. 
Copeland cited excerpts from 1926 newspapers which stated that 
Black was either a Klan member or a Klan friend at the time of 
his first election to the Senate in that year, to which Senator 
McGill of Kansas replied that mere newspaper attacks were never 
significant.15* Copeland’s remarks were easily discounted as serving 
a purpose for the New York election only.1* 

Senator Borah, who would have opposed any nominee on the 
theory of lack of a vacancy and hence voted against Black, but who 
was otherwise sympathetic to the nomination, made the only state- 
ment in Black’s behalf on the question of Klan membership :158 


There has never been at any time one iota of evidence that 
Senator Black was a member of the Klan. No one has suggested 
any source from which such evidence could be gathered. . . . We 
know that Senator Black has said in private conversation, not 
since this matter came up but at other times, that he was not a 
member of the Klan, and there is no evidence to the effect that 
he is. . . . If I knew that a man was a member of a secret associa- 
tion organized to spread radical antipathies and religious intol- 
erance, I should certainly vote against him for any position. 


This is the passage which later gave rise to the charge that either 
Black had misled Borah or Borah had misled the Senate. On the 
day, six weeks after his confirmation, when Black made his speech 
admitting former membership in the Klan but disavowing its doc- 
trines, Senator Borah stated publicly: “I understood he had been 
a member of the Klan but had not been a member since about 
eleven years.”25® 





** 81 Cong. Rec. 9068 (1937). 

Id. 9077. McGill squirmed away from committing himself on the ques- 
tion of whether he would vote against confirmation if he learned that Black ever 
had been a Klansman. 

** Id. 9078, remarks of Sen. Schwellenbach. 

™* Id. 9097, 9098. 

*” New York Times, Oct. 2, 1938, p. 1. This statement was later amplified 
by the Senator in a letter to the Christian Science Monitor, reprinted in the 
.New York Times, Oct. 9, 1937, p. 4. 
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Finally, after two days debate and with a last plea from Senator 
Johnson of California that the vote be on the “merits” not on Sena- 
torial Courtesy, the nomination was confirmed. The vote was 63 to 
16, ten Republicans and six conservative Democrats’ voting against 
the nominee. One month later the proof of Black’s former Klan 
affiliation was laid before the public and caused a furor which was 
not abated until, on October 1, Black made the radio address in 
which he admitted his former membership but denied any lingering 
affection for Klan-style prejudices. His work as a Justice has ade- 
quately supported his own statement.!® 

Confirmation of Stanley Reed, appointed by President Roose- 
velt on January 15, 1938, to succeed Justice Sutherland, was more 
in the nature of an accolade than an investigation. Reed attended the 
hearing on his nomination and had the pleasant experience of hear- 
ing himself lauded by Attorney General Cummings and Senator 
Logan, the chairman of the Judiciary sub-committee and Reed’s fel- 
low Kentuckian and old friend. Cummings outlined Reed’s career, 
from his education at Yale, Virginia, and Columbia, his work as 
a Kentucky attorney, particularly as counsel for the enormous Bur- 
ley Tobacco Co-operative, his years in the state legislature, his work 
for the Farm Board, the R. F. C., and, in New Deal days, his solici- 
tor generalship. Logan stepped down from his position as chairman 
70 say of Reed :1®? 


It is my judgment that if he had searched the whole nation 
over the President could not have found a man who would 
measure up to the high standard required of the United States 
Supreme Court more than does Stanley F. Reed. 


Opposition was almost non-existent. One letter of criticism, 
the only one received, was read in part to the Committee. One wit- 
ness appeared to suggest that Reed be asked about possible Klan 
affiliations in view of the fact that he had come to Washington in 
1929, just after the Hoover-Smith election. Senator Logan answered 
that Reed’s wife was head of the Women-for-Smith campaign in 





*° The Democrats were Senators Burke, Byrd, Copeland, Gerry, Glass, and 
King. 81 Cong. Rec. 9103 (1937). 

*“ For examples of Black opinions contributing substantially to the preserva- 
tion of Negro rights see Pierre v. Louisiana, 306 U.S. 354 (1939); Chambers v. 
Florida, 309 U.S. 227 (1940); White v. Texas, 310 U.S. 530 (1940); Avery v. 
Alabama, 308 U.S. 444 (1940). 

*®“ Reed Hearings, 10. This hearing is recorded in typed form only in 
Committee files. 
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Kentucky. And that was all. None of the Senators had any questions 
for Reed and the next day, January 25, the Senate confirmed the 
nomination without debate and without a formal vote. 

When Felix Frankfurter was nominated for the Supreme Court 
in January, 1939, the Judiciary Committee’s mail bags bulged under 
a load of sheer hysteria. The anti-Semites were writing their Sen- 
ators. The “Protocols of Zion” were dusted off and shipped in with 
lengthy commentaries about “the vulture army of the venal, the un- 
patriotic, the corrupt.” The legendary denunciation of the Jews by 
Benjamin Franklin came back to life, and all who doubted its val- 
idity were as bad as “the radical pro-Jew Prof. Charles R. Beard.” 
And there was the mathematical argument, which runs something like 
this: There are nine Justices and 130,000,000 people. Therefore each 
Justice represents about 14144 million people, so that one Jewish 
Justice represents all the Jews in the country and as many more non- 
Jews too. “If we put another Jew on the Court, then the Jew 
element in the Court will represent 29 million of the population. . . 
Would you put two Negroes on the Court, or two Chinese on the 
Court, or two Japanese ?’’?®* This appeal to the multiplication table 
was made time and again. Occasionally the anti-Semitic argument was 
made by acknowledged Fascists such as Ernst Goerner, Milwaukee 
Nazi. Frankfurter, said Goerner, was a spiritual colleague of Bran- 
deis, and Brandeis was the man whom Wilson had been forced to 
put on the Court under threat of blackmail, the man who had 
started the Russian revolution, the World War intriguer who “had 
at his disposal a secret cable that connected him with the various 
battlefronts.”4® Other protests on non-religious grounds, objected 
to Frankfurter as a “radical,” as an associate of the American Civil 
Liberties Union, and as foreign born. The most unusual protest 
came from a Seattle resident who was apparently worried over the 
declining institution of marriage: 

Is Frankfurter, who is a bachelor at fifty-six, exemplary 
therefrom to young Americans and worthy for the Supreme 
Court? 

This assertion of fact may have surprised Mrs. Marion Denman 
Frankfurter. 
There was also praise. Even Republican newspapers acknowl- 





*“W. Dressler, attorney, Omaha, Nebraska, to Judiciary Committee, Jan. 9, 
1939. 
*” Goerner to Judiciary Committee, Jan. 12, 1939. 
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edged that Frankfurter was a suitable successor to Holmes and 
Cardozo,1® and many former students wrote affectionately to the 
Committee of their former teacher. The Law Society of Massa- 
chusetts and the Boston Bar Association each passed resolutions 
in favor of speedy confirmation and Jewish ladies aid societies let 
juridical matters interrupt needlepoint long enough to agree that 
the Frankfurter selection was a wise one. 

As usual the nomination went to the Judiciary Committee and 
since several people wanted to be heard, public hearings were sched- 
uled. Mr. Frankfurter responded to the invitation of the sub-com- 
mittee’s chairman, Senator Neely of West Virginia, to be present in 
person or by counsel by selecting Mr. Dean Acheson of the District 
bar as his representative. Frankfurter of course did not care to make 
a statement in his own behalf and hence planned not to attend the 
hearings. The hearing, held on January 10th, 11th, and 12th, provided 
the best show in the District during their run. Senator Borah quickly 
shut off any aspiring anti-Semites, but every other theory even re- 
motely bearing on Frankfurter’s qualifications was open for witnesses’ 
speculation. 

For the most part the critics were both obscure and unimportant. 
On the first day the Committee heard humanity’s friend, in the per- 
son of a self-styled representative of “the interests of consumers, 
taxpayers, the unemployed and old-age pensions”; a District of 
Columbia lawyer with a prejudice against the American Civil Lib- 
erties Union; and a District resident who had been a litigant once 
and had lost. The second day the Committee listened to the chairman 
and self-admitted sole member of a League for Constitutional Gov- 
ernment; a New Yorker who denied anti-Semitic prejudices for 
himself and merely wanted to save America’s Jews from the “up- 
rising” that would follow confirmation ;!** a representative of some 
Indians who opposed Frankfurter because the nominee was a spon- 
sor of the American Civil Liberties Union and the Union had some- 
how adversely affected Indians; and one or two others. They also 
heard Mrs. Elizabeth Dilling, author of The Red Network, who in- 
dicted the nominee, most of the Senators present and particularly 
Senator Norris, and five Supreme Court Justices as Communists. 
Best passage of the interview :1 





** See, ¢.g., editorical in Frank Knox’s Chicago Daily News, Jan. 6, 1939. 

"This witness was allowed to testify only over the warmest objection of 
Senator Borah. 

*“ Hearings before the Committee on the Judiciary on the Nomination of 
Felix Frankfurter, 76th Cong., Ist Sess. (1939) p. 45. 
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Sen. Neely: Is it not a fact that in your book The Red Network, 
you criticize Chief Justice Hughes, Justice Brandeis, Justice 
Cardozo, Justice Roberts, and Justice Stone as vigorously as you 
have criticized Dr. Frankfurter? 

Mrs. Dilling: I didn’t know Hughes was in it. I knew the rest 
of them were. I don’t keep all these radicals in my mind. 


It was no wonder that when one of the witnesses informed the 
Committee that he had facts which were “really surprising,” Sena- 
tor Neely repiied: “The Committee does not want you to restrain 
yourself because of any fear of its being startled. The committee be- 
came shock-proof long before you appeared.”!® 


On January 12th, Mr. Frankfurter appeared as a witness. He was 
thoroughly conscious of the unusual nature of his position, in that, 
except for Stone, he was the first nominee ever examined by the 
Committee. He announced that he did not care to “express his per- 
sonal views on controversial issues affecting the Court” and asked the 
Committee to make its judgment on the basis of his expressions 
throughout the years rather than on those of the moment. The Sena- 
tors then asked such questions as they desired. Senator Borah 
encouraged Mr. Frankfurter to give a lengthy summary of the work 
of the American Civil Liberties Union and Frankfurter’s connec- 
tion with it. The Senator also inquired about the nominee’s role in 
the Mooney case and the Bisbee deportation cases which Frank- 
furter had investigated for President Wilson during the war. 


The questioning by Senator Borah was friendly; that by the next 
interlocutor, Senator McCarran, was not. McCarran obviously 
thought that membership in the Civil Liberties Union was discredit- 
able, and he drew from Mr. Frankfurter the fact that he had not read 
the report of the Dies Committee, the Fish Committee, the Lusk 
Committee, and the American Legion on Communism in the A.C.L.U. 
To the inference of neglect of duty Mr. Frankfurter replied tartly, 
“There are only 24 hours in a day.” McCarran next dug hopefully 
into the possibility that Frankfurter’s father had not been properly 
naturalized and that Frankfurter was thus not a citizen, but the 
facts were against him and he was forced to turn to the nominee’s 
political philosophy. Here was a field in which McCarran was un- 
equipped to deal with subtleties and ahsurd avestions necessarily 
brought vague answers. Finally, the badgering became too much and 





™ Frankfurter Hearings at 88. 
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in response to the Senator’s request for his views on “the doctrine of 
Marxism” the nominee replied :7° 


Senator, I do not believe that you have ever taken an oath 
to support the Constitution of the United States with fewer res- 
ervations than I have or would now, nor do I believe you are 
more attached to the theories and practices of Americanism than 
I am. I rest my answer on that statement. 


Senator McCarran was still worried, and while Mr. Frankfurter 
was refusing Senator Austin’s invitation to comment on the Presi- 
dent’s Court Plan, Senator McCarran struggled to word a question 
which would pin down the nominee once and for all. Finally he 
thought he had it :174 


Sen. McCarran: Doctor, going a little further into your explana- 
tions of these matters, do you believe in the Constitution of the 
United States. 

Dr. Frankfurter: Most assuredly. 

Sen. McCarran: I am very glad to get that positive answer from 


you. 
Dr. Frankfurter: I infer that your question does not imply that 
you have any doubt of it. 


Senator Neely .was determined to allow no opportunity for 
the McCarrans of the Senate to remake the argument of the Dillings 
before the Committee. As a result the historian of the future who 
runs upon this dialogue will be greatly confused by what he may call 
The New Deal Jitters :27? 


Sen. Neely: Are you a Communist or have you ever been one? 
Dr. Frankfurter: I have never been and I am not now. 

Sen. McCarran: By that do you mean that you have never been 
enrolled as a member of the Communist party? 

Dr. Frankfurter: I mean much more than that. I mean that 
I have never been enrolled, and have never been qualified to be 
enrolled, because that does not represent my view of life nor my 
view of government. 


McCarran was silenced, if not satisfied. The sub-committee unani- 
mously, including McCarran, approved the nomination. On February 
17th, Frankfurter was confirmed without debate and without a record 
vote. 





** Td. at 126. 
™ Id. at 128. 
*" Ibid. 
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President Roosevelt chose as the successor to Justice Brandeis 
William O. Douglas, Chairman of the Securities and Exchange 
Commission. Douglas’ colorfulness and brilliant record caused his 
choice to be greeted with the greatest popular enthusiasm of any of 
the Roosevelt choices.'** The only letter of criticism came from the 
Prohibition party, which felt that it deserved a representative on the 
Supreme Court and therefore opposed all non-prohibitionists on prin- 
ciple. On March 24, 1939, the Committee met with Douglas and At- 
torney General Murphy present. The Senators had for their con- 
sideration a biographical sketch and selected endorsement letters 
presented by Senator Bone of Washington, Douglas’ state of origin, 
but except for the written materials there were no witnesses to be 
heard nor were there any questions for the nominee. After a few min- 
utes the Committee unanimously approved the nomination.!™* The Sen- 
ate debate on April 3 and 4, 1939, consisted largely of an oration in op- 
position by Senator Frazier of North Dakota who somehow developed 
the theory that Douglas was a reactionary friend of Wall Street. 
His or some other argument convinced Republican Senators Lodge, 
Nye, and Reed, and when the vote was taken the four opposed con- 
firmation. 62 Senators voted for Douglas. 


The last New Deal appointee, appointed since these materials 
were collected, was Attorney General Frank Murphy, successor to 
Pierce Butler. Mr. Murphy was appointed January 4, 1940, was 
approved by the Judiciary Committee on January 15th, and was con- 
firmed without debate on January 16th. 





** That Mr. Douglas, perhaps the most liberal of the Roosevelt appointees, 
should have been so pleasantly greeted is surprising. It is the writer’s recollec- 
tion that the pre-appointment talk, which centered around Senator Schwellenbach 
of Washington who was believed by conservatives to be an extreme radical, so 
frightened the conservative press that it greeted the Douglas nomination with 
real relief. Schwellenbach was mentioned even before Douglas as the most 
likely appointee (New York Times, Feb. 14, 1938, p. 1) and this report was 
so widely accepted that a few days later his friends in the Senate greeted him as 
“Mr. Justice.” New York Times, Feb. 18, 1938, p. 3. After Douglas was 
nominated Arthur Krock, conservative columnist for the Times, praised Douglas 
mildly, saying, “Of the names before Mr. Roosevelt for consideration that of 
Mr. Douglas was the most reassuring in many ways.” New York Times, Mar. 21, 
p. 22. That Schwellenbach was Krock’s concept of the dangerous alternative 
is evident from his description a month later of the conservative pressure in 
Congress, to which he ascribed the forcing of the choice of Douglas over Schwel- 
lenbach, as “Restoring the Balance of Government.” New York Times, Apr. 13, 
1938, p. 22. 

*“ Douglas Hearings, March 24, 1939. The only record of this hearing dis- 
covered is a typed copy in the files of the Judiciary Committee. 
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A FINAL VIEW 


Since the preparation of the foregoing portion of this article, 
Justice McReynolds and Chief Justice Hughes have resigned. The 
President has chosen Senator James Byrnes of South Carolina to 
succeed McReynolds, Justice Stone has been promoted to the va- 
cancy left by Hughes, and Attorney General Jackson has been nomi- 
nated for the position left by the Stone transfer. That this con- 
clusion should center around the selection of a successor to Justice 
McReynolds, whose selection is described at the beginning of this 
article, is a coincidence which gives fortuitous unity to the whole 
for Justice McReynolds was the last Justice of the 1914 Court to 
leave the Bench, he was the last conservative extremist on the Court, 
and his resignation marks the ultimate extension to Court person- 
nel of the revolution in constitutional doctrine which began with 
Jones & Laughlin Steel Company v. NLRB}J® 

The appointment and confirmatory processes in the choices of 
McReynolds’ and Hughes’ successors were markedly different from 
what they were in 1860. The President has made choices which 
are politically satisfactory but the criteria of availability, even the 
choice of so popular a politician as Senator Byrnes, has been less in 
simple political terms, as was the slavery issue, than in clear cut 
economic language. In his choice of the new Justices, the President 
has satisfied himself that his selections support the New Deal down 
to the last experiment. Geographical considerations have been ig- 
nored, for the current Supreme Court is completely unrepresenta- 
tive in this respect, with one Justice each from Kentucky, Alabama, 
Pennsylvania, Connecticut, Massachusetts, and Michigan, and two 
from New York. There is not a representative of the area west of 
the Mississippi and yet Senator Byrnes, a third Southerner, and 
Attorney General Jackson, a third New Yorker, were the new ap- 
pointments. 

Confirmation of Senators without reference to Committee, as in 
the cases of Justice White and Sutherland, has not been abandoned, 
despite the sketchy hearing given Justice Black, and the fact the 
Senate confirmed Byrnes immediately. The names of both Stone 
and Jackson were referred to the Judiciary Committee and hearings 
were held in both cases, the proceedings in the case of Jackson, par- 
ticularly, causing some delay. The extent of hearings in the future 





"301 US. 1 (1937). 
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will depend upon current political considerations and the vulnera- 
bility of the nominee to attacks for “radicalism.” An open hearing 
with examination of the nominee by any Senator of question-asking 
mind may be expected.!7¢ 

In modern times the confirmation process has become of dimin- 
ishing significance. The extent to which the President guides his 
choice by the necessity of satisfying the Senate is impossible to esti- 
mate, but experience of the last fifty years shows that his decision is 
almost certainly final; Judge Parker’s was the only rejection since 
1894. The days of equal participation by the Senate with the President 
in choosing Justices, typified in the Grant administration by the re- 
jection of three appointees and lengthy consideration of another, is 
apparently gone forever. The largest dissenting vote from 1914 to 
date, except for Parker’s, was 26 in the case of Chief Justice Hughes, 
and the usual number, even in the most vigorous fights, has been less 
than ten. 

The chief function of the confirmation process today is periodic- 
ally to focus public attention on the Supreme Court. There are almost 
always some senatorial dissenters, some critics who will carry a 
fight to the newspaper headlines. The day by day work of the Court 
is generally too technical and too dull for laymen to comprehend, 
but the dash of a personality brings this least known branch of gov- 
ernment for a moment to the light of public observation. Hence the 
chief effect of senatorial scrutiny is public enlightenment. Still the 
everlasting possibility of rejection gives vitality to the proceedings 
which would not be present if the Senate could not occasionally rebel.* 





** Communications with the Committee members by letter and telegram, 
as in the cases of nominees Harlan, Fuller, or Williams, for example, or informal 
contact by phone, as in the case of McReynolds, are unnecessary in the modern 


* Editor’s Note: This is the last of a series of three articles by Mr. Frank on 
Supreme Court Justice Appointments. 














NOTES AND COMMENTS 


EvIDENCE—BURDEN OF Proor IN DECLARATORY JUDGMENT ACTIONS 


Statement of the problem—Under declaratory judgment statutes, 
the person who ordinarily would be waiting for suit to be started 
against him, that is, the person who in the orthodox lawsuit would 
be in the position of the defendant, can institute an action asking 
for a declaratory judgment. Typically, his prayer will be for a 
declaration of non-liability. In such cases, the problem arises: Does 
the “normal” defendant, in seeking declaratory relief as a plaintiff 
assume the burden of proof in the proceeding, although he would 
not have it in the ordinary form of action? To illustrate: A per- 
son with liability insurance is involved in an accident, and is sued for 
damages for personal injuries. The insured calls upon his insurance 
company to defend the action, under the terms of the policy. To 
determine if the policy covers the accident, so as to impose a duty to 
defend on the insurance company, the latter sues the insured, asking 
a declaratory judgment that there is no coverage of this accident 
under the policy, and thus no duty to defend the other lawsuit. This 
declaratory remedy results in a reversal of the normal position of 
the parties: Ordinarily the insured would be suing the insurer on the 
policy, and would have the burden of proving coverage; here, the 
insurer sues the insured alleging non-coverage. The problem is 
whether the nature of the remedy results in an imposition of the 
burden of proving non-liability on the insurer, when in the normal 
action, the burden would have been on the insured to prove the lia- 
bility of the insurer. The allocation of the burden of proof may be 
decisive in a close case. 

Before examining the answers the courts have given, three limit- 
ing distinctions must be drawn, so as to focus attention on the issue: 

1. We are not here dealing with the burden, which rests on the 
plaintiff in the declaratory action, of proving the existence of a 
justiciable controversy,’ a condition precedent to declaratory relief. 





* Reliance Life Ins. Co. v. Fancher, 30 F. Supp. 264 (W.D. Mo. 1939); 
Reliance Life Ins. Co. v. Burgess, 112 F. (2d) 234 (C.C.A. 8th, 1940) (concurring 
opinion) ; Merchants’ Mut. Casualty Co. v. Kennett, 90 N.H. 253, 7 A. (2d) 
249 (1939). 
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Our problem is not with jurisdiction, but with the burden of proving 
the material facts by a clear preponderance of the evidence. 

2. We must realize that the presence of “affirmative defenses” 
often places the primary burden of persuasion on the defendant in 
the orthodox action, who is the plaintiff in the declaratory action. 
This may be the reason why in some cases the burden is placed on 
the plaintiff in the declaratory action, rather than on the defendant? 
(the normal plaintiff). We are interested in the question whether 
the reversal of the position of the parties alone is responsible for a 
re-allocation of the burden of proof, solely by reason of the nature 
of the remedy. 

3. We are not concerned with the cases where the “normal” 
plaintiff brings the declaratory judgment action,’ so that the alloca- 
tion of the burden of proof raises no special difficulty in the declara- 
tory action. As an indication of how often each situation arises, in the 
forty-two Wisconsin cases involving declaratory judgments, fourteen 
could be said to be brought by the party who would normally be the 
plaintiff ;* in ten cases neither party could be confidently labelled 
the normal plaintiff or the normal defendant; and eighteen were 
brought by parties who normally would be in the position of a defend- 





*Steiner Sales Co. v. Schwartz Sales Co., 98 F. (2d) 999 (C.C.A. 10th, 
1938) ; Pacific Indemnity Co. v. McDonald, 25 F. Supp. 522 (D. C. Ore. 1938); 
Lumbermen’s Mutual Casualty Co. v. McIver, 27 F. Supp. 702 (S.D. Calif. 
1939), aff'd, 110 F. (2d) 323 (C.C.A. 9th, 1940); Utica Mut. Ins. Co. v. Beers 
Chevrolet Co., 250 App. Div. 348, 294 N.Y. Supp. 82 (4th Dep’t 1937); Miller 
v. Milwaukee Odd Fellows Temple, 206 Wis. 547, 240 N.W. 193 (1932); Apple- 
man, Federal Declaratory Judgments on Automobile Insurance (1939) Wis. L. 
Rev. 496, 511. 

* Hall v. Eversole’s Adm’r, 251 Ky. 296, 64 S.W. (2d) 891 (1933); Sheils v. 
Flynn, 299 N.Y. Supp. 64, 164 Misc. 302 (Sup. Ct., 1937). 

*E.g., Declaration that Secretary of State should put party on ticket (normal 
mandamus), State ex rel. Ekern v. Dammann, 215 Wis. 394, 254 N.W. 759 (1934); 
to compel town board to repair roads, State ex rel. Young v. Maresch, 225 Wis. 
225, 273 N.W. 225 (1937); declaration of rights of steckholders in assets, Hull v. 
Pfister & Vogel Leather Co., 235 Wis. 653, 294 N.W. 18 (1940). 

* E.g., Status of person (legitimacy) where no controversy, Miller v. Currie, 
208 Wis. 199, 242 N.W. 570 (1932); Sova v. Ries, 226 Wis. 53, 276 N.W. 111 
(1937); three cases where plaintiff had no justiciable interest: National Retail- 
ers’ M. Ins. Co. v. La Salle F. Ins. Co., 209 Wis. 576, 245 N.W. 702 (1932); 
Madison v. Wisowaty, 211 Wis. 23, 247 N.W. 527 (1933) ; State ex rel. La Follette 
v. Dammann, 220 Wis. 17, 264 N.W. 627 (1936). Thus only five justiciable cases 
remain where it would be difficult to label “normal” plaintiff and defendant: 
E.g. Lessee seeks construction of lease to show renewable (normally ejectment 
by lessor, or breach of contract by lessee), Gray v. Stadler, 228 Wis. 596, 280 
N.W. 675 (1938). 
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ant. The opinions of the court give no indication that counsel in 
these eighteen cases were aware of the special problem of burden of 
proof. It is submitted, that recognition of the problem and presen- 
tation to the court might have changed the course of trial, and possibly 
the result in close cases, if the court had adopted the New Hamp- 
shire rule, outlined below. 

There is a split of authority in the direct holdings that have 
recognized the special problem arising from the nature of the remedy. 
A number of New Hampshire cases place the burden on the defendant 
(the normal plaintiff who would have had the burden if action had 
been brought along usual channels) ; and a similar number of federal 
cases impose the burden on the plaintiff by reason of his instituting 
the action, even though he would have been on the defensive in the 
usual action. Let us examine the arguments for each side. 

The argument for placing the burden of proof on the defend- 
ant: the New Hampshire rule—The arguments for placing the bur- 
den of proof on the normal plaintiff are well stated by the New 
Hampshire court, the first to recognize the special problem of burden 
of proof in relation to declaratory judgment actions. In the leading 
New Hampshire case of Travelers’ Insurance Company v. Green- 
ough," the court pointed out that the burden of proof is not auto- 
matically placed on the person who institutes action, though it usually 
rests there as a matter of expediency and inherent justice. The de- 
fendant in the declaratory judgment action would have the burden 
of proof in the normal law suit, and the statute “discloses no pur- 
pose to shift the burden upon a party merely because he avails him- 
self of the act.” The declaratory plaintiff is not seeking redress— 
except “in the sense of relief from uncertainty” ; his right to have a 
disputed claim against him adjudicated does not give rise to a duty 
to prove that claim unfounded. 

Then too it would be unfair to penalize the plaintiff for exer- 
cising his right to declaratory relief. The legislatures have decided that 
to make this plaintiff wait until the defendant decides to sue him is 
a hardship, especially in actions like the original hypothetical case, 





* E.g. Corporation against members for approval of business changes, United 
Order of Foresters v. Miller, 178 Wis. 299, 190 N.W. 197 (1922); declaration 
to exempt property from taxes, Nash Sales, Inc. v. Milwaukee, 198 Wis. 281, 
224 N.W. 126 (1929); individual sues village to construe zoning ordinance, 
Rosenberg v. Whitefish Bay, 199 Wis. 214, 225, N.W. 838 (1929). 

*88 N.W. 391, 190 Atl. 129, 109 A.L.R. 1096 (1937). Relied upon exclusively 
in 16 Am. Jur. 337. 











516 WISCONSIN LAW REVIEW [Vol. 1941 


where the insurance company plaintiff needs an immediate determi- 
nation of its liability to defend the other action; it may not defend 
the other suit without admitting its liability to indemnify, and if it 
declines to defend, it acts at the peril of a subsequent judgment of 
liability when the opportunity to defend has passed. 


If the purpose of this statute is to remove a given hardship by 
authorizing a reversal of the positions of the parties, it is difficult 
to justify the court’s changing the ordinary rules of evidence in re- 
gard to the burden of proof.® 


The anomalous result of the opposite theory is illustrated in one 
ruling upon a motion for the consolidation of two actions.® There 
were two similar insurance policies on the life of the same man, with 
different beneficiaries. Upon the death of the insured, one benefi- 
ciary sued the insurance company on the policy. The insurance com- 
pany sued the other beneficiary, asking a declaratory judgment of 
nonliability. The issues of fact were identical, but the court refused 
to consolidate the actions, because in the first case the burden of 
proof was on the plaintiff beneficiary, and in the second on the plain- 
tiff insurer, and it would confuse the jury to consolidate the actions. 


The argument for placing the burden of proof on the plaintiff: 
the federal rule—If a party who would normally be the defendant, 
desires for the sake of certain advantages, to initiate the proceeding 
and to become a plaintiff, he must assume the ordinary burdens of 
a plaintiff.° To balance the burden imposed upon a plaintiff of 
proving its case by a clear preponderance of the evidence, there are 
certain advantages in being the plaintiff: 


1. The plaintiff selects the time™ for the litigation: There is no 
element of surprise to the plaintiff, and he can sue at a time when 
he is sure that his evidence and witnesses are available. On the 
other hand, despite the statutory provisions for the preservation of 
testimony, the defendant may find that by the time the plaintiff decides 
to sue (within the period of the Statute of Limitations) the defend- 
ant’s witnesses are not available, or evidence is out of reach. 





*See discussion of hardship, Buttron v. El Paso Northeastern Ry., 93 S.W. 
676, 680 (Tex. Civ. App., 1906). 

* Reliance Life Ins. Co. v. Fancher, 30 F. Supp. 264 (W.D. Mo. 1939). 

* Travelers’ Ins. Co. v. Drumheller, 25 F. Supp. 606 (W.D. Mo. 1938); 
Reliance Life Ins. Co. v. Burgess, 112 F. (2d) 234 (C.C.A. 8th, 1940). 

™ Analogy: Buttron v. El Paso Northeastern Ry., 93 S.W. 676, 680 (Tex. Civ. 
App., 1906). 
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2. The plaintiff may select the forum’? in transitory actions, and 
often is able to bring the action in a jurisdiction where verdicts are 
notoriously in his favor ; or where he is more likely to get a favorable 
judgment; or where the court is more convenient to his attorneys, 
his witnesses, or for the production or viewing of his evidence. 


3. The plaintiff has certain advantages in trial procedures :'* (a) 
The plaintiff’s attorney makes the voir dire statement, introducing 
himself to the jury, and making the first impression. (b) The plain- 
tiff puts in his evidence first, at a time when the jury has an open 
mind on the subject. (c) The plaintiff opens and closes the argument 
to the jury. In the closing argument, the plaintiff has the final re- 
buttal to show up the fallacies in the argument of the defendant, and 
can make the last strong impression upon the minds of the jury, a 
matter of real substance. In fact one New Hampshire case'* (the 
state which consistently places the burden on the defendant, in oppo- 
sition to the argument now being presented) held that in voluntarily 
assuming the ordinary position of a plaintiff in opening the case 
and in closing, the plaintiff in a declaratory judgment action waived 
the benefit of the rule placing the burden of proof on the defendant, 
and thereby assumed the burden. It should be noted, however, that 
in Wisconsin “the party having the affirmative shall be entitled to 
the opening and closing argument.’ This means that the one with 
the burden of proof has this advantage, whether he be plaintiff or 
defendant.4* It follows that in Wisconsin the order of argument is 
no reason for giving the plaintiff in a declaratory judgment action 
the burden of proof, since the order of argument is decided by the 
burden of proof, rather than by the labeling of the parties. 

In summary, the three advantages in being the plaintiff should 
be attended by the burdens of being the plaintiff. 

Contrary to the statements of the New Hampshire court which 
places the burden on the defendant, the plaintiff in a declaratory 
judgment action of this type is not merely defending. He is seeking 
a defense.7 The defendant may not be asking any relief in the 





™ Travelers Ins. Co. v. Drumheller, 25 F. Supp. 606 (W.D. Mo. 1938). 

* Reliance Life Ins. Co. v. Burgess, 112 F. (2d) 234 (C.C.A. 8th, 1940) 
(concurring opinion). 
, “ Hartford Accident & Indemnity Co. v. Lougee, 89 N. H. 222, 196 Atl. 267 
1938). 

* Wis. Stat. (1939) § 270.205. 

* Carmody v. Kolocheski, 181 Wis. 394, 194 N.W. 584 (1923). 

* Travelers’ Ins. Co. v. Drumheller, 25 F. Supp. 606 (W.D. Mo. 1938); 
Hartford Accident & Inderanity Co. v. Lougee, 89 N.H. 222, 196 Atl. 267 (1938). 
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declaratory action; and the court cannot anticipate that he will seek 
relief in the future.’* Thus it has been said :'® 


One who comes into court asking a judgment against another, 
whether it be a declaratory judgment only or one capable of im- 
mediate enforcement, must prove that he is entitled to that 
judgment. 
The plaintiff “must plead . . . the facts which entitle him to the judg- 
ment he seeks. What he pleads he must prove.”*° (These two broad 
statements, however, are not general rules, as the court here implies. 
Although statistically the plaintiff more often has the burden, it is 
not imposed automatically by reason of his instituting action.) 

In an ordinary lawsuit, one court held that plaintiff was not 
barred by laches because the declaratory remedy results in a recip- 
rocal duty of bringing action :* 


Since the enactment of . . . the Declaratory Judgment Statute, 
it is as much incumbent upon an alleged wrongdoer to assert his 
rights in a court of law as it is incumbent upon one whose alleged 
rights are being violated to assert them in a court of equity... 
After knowledge that a controversy has arisen, the duties of the 
respective parties are reciprocal. 
Here the new remedy resulted in a new duty or burden, imposed on 
the normal defendant in an ordinary action. Similarly it can be 
argued that he should have the burden of proof in a declaratory 
judgment action.”” 


The situation in Wisconsin—In one declaratory action,* the 
Wisconsin court stated that the burden of proof rested on the plain- 
tiff, who brought action to have his vendor’s title declared unmarket- 
able. The briefs, however, show that the special question of burden 
of proof in a declaratory action was not argued to the court, and it 





* Reliance Life Ins. Co. v. Burgess, 112 F. (2d) 234 (C.C.A. 8th, 1940). 
* Travelers’ Ins. Co. v. Drumheller, 25 F. Supp. 606 (W.D. Mo. 1938). 
* Travelers’ Ins. Co. v. Drumheller, 25 F. Supp. 606 (W.D. Mo., 1938). 
*™ Mullins v. Morgan, 176 Va. 201, 211, 10 S. E. (2d) 593, 597 (1940). 
“The difficulty of labeling the normal plaintiff and normal defendant 
might be advanced as a further argument for adopting the federal rule (foot- 
note 5, supra). But it is submitted that such cases offer no special difficulty be- 
cause they will be treated like an orthodox lawsuit: if neither party clearly has 
the affirmative of the issue, the burden of proof as a practical matter will be 
allocated to the plaintiff. Thus the classification problem is not the new one of 
deciding who is a normal plaintiff or defendant when certain facts arise; 
but rather is the same familiar question of who has the affirmative of the issue. 
* Miller v. Milwaukee Odd F. Temple, 206 Wis. 547, 240 N.W. 193 (1932). 
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may be fairly said therefore that the question is still open in 
Wisconsin. 

An analogy suggests itself in the quiet title action. The relief 
is declaratory in nature; and the normal positions of the parties may 
be reversed. A survey of the Wisconsin cases, however, indicates that 
there is no direct holding on the question of burden of proof. Is it 
law in Wisconsin that the plaintiff in a quiet title action need not 
prove the invalidity of the defendant’s claim, but that the defendant 
has the burden of proving the validity of his claim (equivalent to 
the New Hampshire view) ? 

The action to quiet title was provided for in Revised Statutes 
(1858) Chapter 141, Section 29: 


Any person having the possession and legal title to land may in- 
stitute an action against any other person setting up a claim 
thereto; and if the plaintiff shall be able to substantiate his title 
to such land, the defendant shall be adjudged to release to the 
plaintiff all claim thereto, and to pay costs... 


Under that statute, the cases** held that plaintiff’s complaint must 
substantiate his own title, and state facts showing the invalidity 
of defendant’s claim. Then in 1878 the statute was amended to read :*5 


It shall be sufficient to aver in the complaint in such action the 
nature and extent of the plaintiff’s estate in such land, describing 
it as accurately as may be, that he is in possession thereof or that 
said land is vacant and unoccupied, and that defendant makes 
some claim thereto. 


Under that statute, one case” held that the plaintiff no longer needed 
to aver facts showing the invalidity of defendant’s claim; the com- 
plaint need not negative defenses. It might be argued that this 
statute providing for a short form of complaint (possibly because 
most quiet title actions are not contested), also places the burden 
on the defendant of proving the validity of his claim. But to get such 
a result, one would have to interpose between the major premise (the 
pleading statute), and such a conclusion, a minor premise: Whatever 
plaintiff must plead he has the burden of proving; whatever he need 





*Wals v. Grosvenor, 31 Wis. 681 (1873); Page v. Kennan, 38 Wis. 320 
(1875). : 

* Wis. Stat. (1878) § 3186. The subsequent change of wording has not 
changed its effect: 2 Boesel and Henderson, Bryant’s Wisconsin Pleading and 
Practice (2d ed., 1940 Supp.) § 288. 

* Mitchell Iron & land Co. v. Flambeau Land Co., 120 Wis. 545, 98 N.W. 
530 (1904). 











520 WISCONSIN LAW REVIEW [Vol. 1941 


not plead, he need not prove. Although the pleadings are important 
in the allocation of the burden of proof, such a broad generalization 
would not seem justified. A statute declaring the form of a pleading 
is not a decisive allocation of the burden of proof. So that case does 
not answer our question. 

What is the full meaning of the statement in many Wisconsin 
cases” that the plaintiff in an action to quiet title must prove his legal 
title? Do these cases give us the answer we are looking for, namely, 
that plaintiff must prove his legal title, and to do so must disprove de- 
fendant’s claim? No, the words probably cannot be stretched that far, 
because in two cases,”* the above statement was accompanied by the 
words, “irrespective of the validity of defendant’s title.” Probably the 
courts are ruling on a statutory condition precedent to quiet title 
relief, drawn from the initial words, “Any person having the title to 
land . . .”*® Thus the holdings probably do not relate to the funda- 
mental burden of persuasion, but to the preliminary inquiry, whether 
plaintiff has the requisite legal title to institute the statutory action. 
So apparently there is no direct holding either way, nor any authori- 
ative indication of a trend, as to the burden of proof in an action 
to quiet title. However, it is to be remembered that any future 
Wisconsin ruling on the quiet title issue will be an effective tool for 
the attorney who seeks a decision on our major problem. 

There is no holding as to burden of proof under any of the other 
Wisconsin statutes that provide for relief of a declaratory nature: 
Section 247.03, in regard to family status; Section 296.41, in regard 
to heirship; Section 328.43, to confirm title when gecords are lost; 
or Section 285.06, to declare statutes valid; nor under the old 
equitable bills of peace and quia timet. 


Conclusion—Under the present state of authorities, there seems 
to be no indication which view the Wisconsin court would take on our 
major problem. The increasing use of the declaratory form of relief 
should give rise to many close cases in which the answer reached on 





™Brauns v. Green Bay, 55 Wis. 113, 12 N.W. 463 (1882); Hamilton v. 
Beaudreau, 78 Wis. 584, 47 N.W. 952 (1891); Broderick v. Cary, 98 Wis. 419, 
74 N.W. 95 (1898); Kimball v. Baker Land & Title Co., 152 Wis. 441, 140 N.W. 
47 (1913); Madler v. Kersten, 170 Wis. 424, 175 N.W. 779 (1920); Kidder v. 
Pueschner, 211 Wis. 19, 247 N.W. 315 (1933). 

*Hamilton v. Beaudreau, 78 Wis. 584, 47 N.W. 952 (1891); Kidder v. 
Pueschner, 211 Wis. 19, 247 N.W. 315 (1933). 

* Wis. Stat. (1939) § 281.01. Compare Wis. Stat. (1878) § 3186: “Any 
person having the possession and legal title to land. . .” 
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the issue of burden of proof may be decisive. To date the problem 
has apparently gone unrecognized by the bar in this state (witness 
the eighteen cases, mentioned above), to the possible detriment of 
litigants. It will be advantageous for attorneys representing the 
plaintiff (normal defendant) in such actions to set forth the argu- 
ments and results of the New Hampshire cases. 

WILLIAM J. SAUER 


EvIDENCE—PRESUMPTIONS—AUTOMOBILE DRIVER AS AGENT OF 
Owner—The doctrine that proof of ownership of an automobile 
raises a presumption that the driver was the agent of the owner, 
and acting within the scope of his agency was first invoked by the 
Wisconsin Supreme Court in Enea v. Pfister. The purpose of this 
comment is to investigate the basis assigned and effect given to 
this presumption by the Wisconsin court. 


Basis of doctrine—Since the rationale of a particular presump- 
tion is a proper consideration in determining not only when the rule 
should apply but also what effect should be given it,? the first inquiry 
is, what is the basis of this presumption of agency from ownership. 
Clearly one reason for the presumption is the feeling that whether 
the car being used in pursuit of the owner’s business is a matter pe- 
culiarly within the knowledge of the owner and very difficult for 
the other party to prove.* A further plausible basis for the presump- 
tion is that it is in accord with the balance of probability. At least 
one court has recognized this, the Maryland court saying in Pennsyl- 
vania Railroad Company v. Lord* that the reason for the presump- 
tion was that common experience and observation demonstrate that 
in the large majority of cases automobiles are operated by the owner 
or the owner’s agents ; and the same view is expressed in an A. L. R. 
note® in the following words: “Experience demonstrates that the 





7180 Wis. 329, 332, 192 N.W. 1018, 1019 (1923). This rule is generally recog- 
nized in some form or other by courts throughout the country. Note (1926) 42 
A.L.R. 898, 900. 

?See Morgan, Instructing the Jury upon Presumptions and the Burden of 
Proof (1933) 47 Harv. L. Rev. 59, 77. i 

*Hanson v. Engebretson, 237 Wis. 126, 133, 294 N.W. 817, 820 (1940); 
Burant v. Studzinski, 234 Wis. 385, 388, 291 N.W. 390, 391 (1940); Novak 
v. Zastrow, 200 Wis. 394, 396, 228 N.W. 473 (1930). 

*159 Md. 518, 151 Atl. 400 (1930). 

"Note (1926) 42 A.L.R. 898, 903. 
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probabilities are that an automobile figuring in an accident will be 
driven by the owner or by someone for whose negligence he will be 
responsible.” Although there is no square-cut statement in the 
Wisconsin decisions to that effect, language in the Enea case im- 
plies that the fact of ownership does have probative force justifying 
an inference of agency.* Borger v. McKeith repeated this sugges- 
tion.’ However in Philip v. Schlager the court expressly denied that 
the presumption was based upon a fact inference.® 


Hanson v. Engebretson® is further illustrative of this attitude. 
The court refused to apply the presumption in a case in which the 
defendant was prevented from showing the essential fact by the 
plaintiff’s objection to the driver’s testimony on any conversation with 
the deceased. Plaintiff, deceased’s widow, showed that the servant 
(an auto salesman) had authority to take a prospective purchaser 
into the car for the purpose of soliciting a sale. She then asked that 
the presumption of agency from the fact of ownership be applied, 
along with the presumption that the servant did not violate his duty 
not to take guests other than prospective purchasers into the car. 
Plaintiff made it impossible for the owner to show the purpose of the 
deceased’s presence in the car by invoking the transaction with de- 
ceased statute.’° Since the plaintiff's right was through the de- 
ceased it was within her power to examine the driver upon this vital 
factor. The court refused to invoke the presumption because the 
plaintiff was in a better position to produce the crucial evidence than 
the owner-defendant. 

If the ability of the owner to produce evidence is the only reason 
for the presumption the court was clearly right. However, if there 
is a logical core to the presumption—that is, if it also exists to express 
the balance of probability, as might well be argued—the presumption 
should apply even where defendant is not in a superior position to 
come forth with the evidence. Under this view the presumption 
would in effect give artificial probative weight to the basic fact of 
ownership, for, although the fact of ownership may be said to be 





*180 Wis. 329, 333, 192 N.W. 1018, 1019 (1923). 

7198 Wis. 315, 317, 224 N.W. 102, 103 (1929). 

* 214 Wis. 370, 376, 253 N.W. 394, 396 (1934). 

* 237 Wis. 126, 294 N.W. 817 (1940). 

* Wis. Stat. (1939) § 325.16 provides that no party in his own interest shall 
be examined as a witness in respect to any communication by him with a de- 
ceased, in any proceeding in which the opposite party derives his title to the cause 
of action through the deceased. 
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some evidence of agency, it is doubtful whether without being 
bolstered by a presumption it would be sufficient in itself to carry 
plaintiff’s case to the jury.” 

A third possible basis for the presumption is to encourage a find- 
ing consonant with sound policy.’* As non-owner drivers of automo- 
biles are, as a class, more often financially irresponsible than are 
owners, and since the latter group is in a better position than either 
driver or injured parties to insure against such risks, it would seem 
socially desirable to fasten a vicarious liability upon owners for in- 
juries caused by the negligent driving of their automobiles. The 
respondeat superior doctrine itself rests upon virtually the same policy 
considerations. The tendency to find rather ficticious agencies in 
automobile cases indicates the pressure of this policy even in Wis- 
consin.1* Other states apparently think such a policy is desirable 
as evidenced by statutes imposing liability without findings of per- 
{ sonal fault or agency upon owners of motor vehicles negligently 
driven. The Massachusetts Compulsory Insurance Act*® and the 
Financial Responsibility Acts in several other states’® indicate a 








“The generally accepted doctrine is that a presumption is rebutted when 
the opponent comes forward with some evidence, but though the presumption is 
out of the case an inference may still be made from the basic fact which remains 
in the case. This is the so-called “orthodox rule.” See 9 Wigmore, Evidence (3rd 
ed. 1940) § 2487 at p. 280. Whether the inference would be sufficient to take 
the case to the jury without any other evidence being advanced by the pro- 
ponent is a moot question. 

™«“The presumptions which operate to compel the assumption of B upon the 
establishment of A owe their existence to judicial demands for instruments—(a) 
to work a purely procedural convenience, (b) to require the litigant to whom 
information as to the facts is the more accessible to make them known, (c) to 
make more likely a finding in accord with the balance of probability, or (d) to en- 
courage a finding consonant with the judicial judgment as to sound social policy.” 
Morgan, Instructing the Jury upon Presumptions and the Burden of Proof (1933) 
47 Harv. L. Rev. 59, 77. 

*See Laurent v. Plain, 229 Wis. 75, 281 N.W. 660 (1938) where the court 
held that testimony that one purpose of the trip was to do shopping for 
D’s minor son constituted evidence of agency. In Kichefsky v. Wiatrzykowski, 
191 Wis. 319, 210 N.W. 679 (1926) the court found agency as a matter of law 
where son was given permission to use his father-employer’s car in order to 
purchase himself a hat; the theory being that it was a parental duty to furnish 
the boy with a hat. 

“Towa Code (1939) § 5037.09; Mich. Comp. Laws (1929) § 4648; Thomp- 
son’s Laws of N.Y. (1939) Vehicle and Traffic Law § 59. 

* Laws of Mass. (1932) ch. 90 § 34A. 

* Cal. Vehicle Code (1939) § 411.5; Burns’ Ind. Stat. Ann. (1933) ¢. 47 
§ 1024; Laws of Maine (1939) c. 251; Comp. Stat. of Neb. (1939) c. 60 art. 6; 
N. Y. Vehicle and Traffic Law § 54; N. C. Code (1939) § 2621 (113); Laws of 
N. D. (1939) c. 167. 
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feeling that the risk should be upon the owner. Wisconsin requires 
that an automobile owner previously found negligent show ability to 
pay future judgments against him before he can again operate 
his car.17 The Wisconsin court’s rejection of the family car doctrine,'* 
and its general reluctance to apply the presumption of agency from 
ownership make it clear that no such policy basis is recognized as 
underlying the presumption in this jurisdiction. Were such a policy 
basis recognized, the presumption would be much more virile, per- 
haps ultimately becoming a rule of law rather than a mere presump-~ 
tion. The latter development would in effect eliminate the traditional 
and now often fictitious agency as a necessary peg to impute the 
negligence of a driver of a car to the owner in cases where the owner 
consents to the use. This would be a sound substitution of policy 
for symbols in the law. 


Rebuttal of presumption—The Wisconsin court has made it 
clear from the outset that this presumption can (as any true pre- 
sumption) be rebutted by evidence.’® Just what quantum of evi- 
dence is sufficient to overcome the presumption is a more irksome 
question. There are at least three different measures of proof which 
the opponent might conceivably have to meet to eliminate the presump- 
tion from the case: (1) credible evidence of non-agency, that is, evi- 
dence which the jury may believe; (2) evidence which the jury does 
believe; or (3) “clear and convincing” evidence or burden of proof. 

A casual survey of the Wisconsin cases might lead to the conclu- 
sion that the court requires the first, or least burdensome measure 
of proof, when it desires to rule the presumption out of the case and 
requires a more onerous burden of rebuttal, i.e., (2) or (3), when it 
intends to decide in accordance with the presumption. Thus in 
Hahn v. Smith and Philip v. Schlager, the court held that the pre- 
sumption disappeared when met by opposing evidence “which the 
jury ... had a right to believe.””° Similarly in Zurn v. Whatley” 





Wis. Stat. (1939) § 85.08 (11). 

* Crossett v. Goelzer, 177 Wis. 455, 188 N.W. 627 (1922). 

* The “conclusive” or “irrebuttable” presumption is really the application of a 
rule of substantive law. See 9 Wigmore, Evidence (3rd ed. 1940) §2492, p. 292. 
The Wisconsin court acknowledged that this presumption is rebuttable in Hanson v. 
Engebretson, 237 Wis. 126, 294 N.W. 817 (1940); Burant v. Studzinski, 234 Wis. 
385, 291 N.W. 390 (1940); Zurn v. Whatley, 213 Wis. 365, 251 N.W. 435 (1933); 
Enea v. Pfister, 180 Wis. 329, 192 N.W. 1018 (1923). 

215 Wis. 277, 281, 254 N.W. 750, 751 (1934); 214 Wis. 370, 376, 253 
N.W. 394, 396 (1934). 
™ 213 Wis. 365, 251 N.W. 435 (1933). 
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testimony by the owner of the car that the driver, the owner’s son, 
was not at the time acting for his benefit or at his direction was held 
to be credible evidence and consequently sufficient to eliminate the 
presumption from the case. On that basis the court reversed a 
judgment for the plaintiff based on a jury verdict where plaintiff 
proved no more than ownership. If the “balance of probability” 
were recognized as a basis of the presumption the result might have 
been otherwise. The basic fact of ownership is evidently considered 
in these cases either to have no probative force or to be insufficient 
int itself to justify a verdict for the plaintiff. Under this view the 
value of the presumption is dubious for all that is necessary to elimi- 
nate it is an explicit denial by the defendant.?* 

The language of the court in Laurent v. Plain,”* Enea v. Pfister, 
and Borger v. McKeith,** cases in which the court held defendant’s 
evidence did not eliminate the presumption, is in striking contrast 
to that in the above cases. In the Laurent case the court observed 
that the testimony negativing agency was such that “the jury had 
a right to disbelieve it.”** In the Enea case it was said, “the jury was 
not obliged to believe defendant’s testimony.””" Borger v. McKeith 
goes further and implies that the presumption shifts the burden of 
proof to the defendant, saying that he must overcome the presump- 
tion with clear and convincing proof.” 

These cases indicate that there is something more than the ortho- 
dox doctrine which merely shifts the burden of proceeding with the 
evidence. Under these decisions, in contrast to those holding “the pre- 
sumption exhausts its purpose and dissappears when met by op- 
posing evidence which the jury have a right to believe,”*® some arti- 
ficial weight seems to be given to the basic fact of ownership and 
the burden of persuasion is clearly affected.*° This smacks more 





*In Philip v. Schlager, 214 Wis. 370, 253 N.W. 394 (1934) the defendant 
didn’t put the driver on the stand but denied agency and denied ownership of the 
car. The court said the presumption could not survive the explicit denial of agency. 

* 229 Wis. 75, 281 N.W. 660 (1938). 

*180 Wis. 329, 192 N.W. 1018 (1923). 

198 Wis. 315, 224 N.W. 102 (1929). 

* 229 Wis. 75, 79, 281 N.W. 660, 661 (1938). 

7180 Wis. 329, 332, 192 N.W. 1018, 1019 (1923). 

*198 Wis. 315, 317, 224 N.W. 102, 103 (1929). Crownhart dissenting in 
Novak v. Zastrow, 200 Wis. 394, 228 N.W. 473 (1930), construed the Borger case 
as saying the presumption shifted the burden of proof. 

* Philip v. Schlager, 214 Wis. 370, 376, 253 N.W. 394, 396 (1934). 

* Morgan and Maguire contend that a presumption should affect the burden 
of persuasion as well as that of proceeding with the evidence. See Morgan and 
Maguire, Looking Backward and Forward at Evidence (1937) 50 Harv. L. Rev. 
S69, 913. 
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of a rule designed to encourage results consistent with a pre- 
determined policy, or one based on the logical force of the basic 
fact. If so the two lines of Wisconsin cases are utterly irreconcilable. 
However, closer analysis of the group of cases in which mere 
credible evidence was not enough to rebut the presumption indicates 
a valid distinction. In each of these cases there is something in the 
nature of impeachment of defendant’s testimony. In the Enea case, 
for instance, identification, by a policeman and another person, 
of a particular employee of the owner as driver of the car tended 
to impeach the owner’s testimony, the owner having denied that it was 
his employee. In the Borger case the testimony of the driver and of 
the owner was discredited by testimony of plaintiff’s attorney as to 
conversations had with them prior to suit. In the Laurent case testi- 
mony of the driver that he was not going to town for the purpose of 
getting the owner was impeached by testimony of a highway patrol- 
man, who said that the driver told him that was his purpose. In the 
Philip case however, the owner’s testimony, although circumstances 
made it look dubious, was enough to rebut the presumption.** 


If the cases are thus reconcilable the rule is that credible evi- 
dence negating agency when undisputed and unimpeached will rebut 
the presumption, but evidence which is disputed or in some way dis- 
credited will eliminate the presumption only if believed by the jury.*? 
In the latter line of cases the presumption carries the case to the 
jury although plaintiff’s evidence would not ordinarily be sufficient 
to do so. Recovery will usually follow. 


A further question to be considered in connection with rebuttal 
is the effect to be given to the presumption in the disposition of the 
case if (1) the presumption is not rebutted, or (2) the presumption 
is rebutted. Obviously where the defendant comes forward with 
evidence which is discredited so that the jury may disbelieve it and 
find for the plaintiff, under the Wisconsin cases the presumption 
cannot entitle plaintiff to a directed verdict or judgment notwith- 
standing. Although the writer has been unable to find any Wisconsin 
case wherein the defendant did not offer any evidence, the implica- 





™ Because of special circumstances in the case the court did not render judg- 
ment for the defendant but remanded the case for a new trial. 

“But Papke v. Haerle, 189 Wis. 156, 207 N.W. 261 (1926) cannot be recon- 
ciled with this theory on its facts. The testimony on the question of agency 
was conflicting. Ignoring the presumption and the Enea case, the court held that 
owner defendant’s out-weighed plaintiff’s testimony of an admission so that plain- 
tiff was not entitled to go to the jury on the question of agency. 
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tion is that in such an event a verdict would be directed for the plain- 
tiff upon proof of ownership (and, of course, negligence of the 
driver). Thus, this presumption seems to be “mandatory” in accord 
with the orthodox view rather than “permissive,” the jury being 
required to find the presumed fact in the absence of evidence to the 
contrary.** 

In the event that the presumption is rebutted by undisputed, un- 
impeached, credible evidence, is a verdict directed for the defend- 
ant? The disposition of the Wisconsin cases holding that the pre- 
sumption was overcome indicate that such will be the result.* 
Under the orthodox theory it may be argued that when the presump- 
tion is rebutted, an inference from the basic fact may still remain 
as circumstantial evidence.** If the Wisconsin court can be convinced 
that the mere fact of ownership has sufficient probative force to itself 
constitute evidence, there is a possibility that the plaintiff may avoid 
a directed verdict, particularly if he has produced some other evi- 
dence. That is to say, even if the plaintiff loses the benefit of the 
presumption, proof of the fact of ownership should be considered 
along with every other circumstance indicating agency, in determi- 
ning whether the plaintiff is entitled to have the jury pass on the 
question. 


Summary—The Wisconsin court seems committed to the proposi- 
tion that the sole purpose of the presumption of agency from owner- 
ship of an automobile is to compel the production of evidence by 
the owner of a car driven negligently and causing damage. Conse- 
quently, where the defendant is in no better position than plaintiff 
to come forth with evidence on that question, the presumption is 
not applied. It would seem the court, or the legislature, might well 
examine laws in other jurisdictions creating vicarious liability for 
automobile owners in considering the possible logical and policy 
basis for the presumption, and give it a correspondingly greater effect. 
Better yet, legislation placing the risk upon the owner would do 
away with the agency question itself in automobile cases. 

The presumption apparently may be rebutted by a simple denial 
by the owner unless plaintiff produces some evidence disputing, im- 





™See McCormick, Charges on Presumption and Burden of Proof (1927) 
5 N. C. L. Rev. 291. 

“Hanson v. Engebretson, 237 Wis. 385, 294 N.W. 817 (1940); Burant v. 
Studzinski, 234 Wis. 385, 291 N.W. 390 (1940); Zurn v. Whatley, 213 Wis. 365, 
251 N.W. 435 (1933); Novak v. Zastrow, 200 Wis. 394, 228 N.W. 473 (1930). 

“9 Wigmore, Evidence (3rd ed. 1940) §2498a, p. 340. 
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peaching, or otherwise discrediting the defendant’s testimony. If 
rebutted, a verdict will be directed against the plaintiff, if he does 
no more than prove ownership. No artificial weight seems to be given 
to the basic fact of ownership once evidence negativing agency is pro- 
duced. In fact the court in some cases seems to have ignored the 
possibility that proof of ownership has any probative force. In a 
proper case counsel might void an adverse judgment by pointing to 
the evidentiary value of that fact itself in proving the necessary 


agency relation. 
Ricuarp DeWitt 


FepeRAL Courts—ExTENSION oF Doctrine or Erie v. Tom- 
KINs TO INcLUDE Lower State Court Decisions—The United 
State Supreme Court in several recent cases' announced that federal 
courts must consider and abide by decisions of important state in- 
termediate or trial courts on questions of state law.? The extent of 
this new development of the Erie Railroad Company v. Tompkins 
doctrine® is of great practical concern to Wisconsin lawyers trying 
a question of state law in the federal courts, for under these recent 
cases a decision of a Wisconsin circuit judge may be conclusive upon 
a federal judge in the absence of an applicable decision of the Wis- 
consin Supreme Court.* 





* Fidelity Union Trust Co. v. Field, 311 U.S. —, 61 Sup. Ct. 176 (1940); 
West v. American Telephone and Telegraph Co., 311 U.S. —, 61 Sup. Ct. 179 
(1940) ; Six Companies of California v. Joint Highway District No. 3 of State 
of California, 311 U.S. —, 61 Sup. Ct. 186 (1940); Stoner v. New York Life Ins. 
Co., 311 U.S. —, 61 Sup. Ct. 336 (1940). 

7In the Field case, cited supra note 1, the Court spoke of “an intermediate 
state court.” Although the New Jersey Court of Chancery is a court of original 
jurisdiction it has co-extensive territorial jurisdiction with the Supreme Court 
which is “an intermediate appellate court,” N. J. Rev. Stat. (1877) p. 373 
$§ 4 and 5, Rev. Stat. (1937) § 2: 27-251 and 2: 27-352, and the decisions of the 
two courts have been regarded as equals by the New Jersey Court of Errors 
and Appeals, according to the dissenting judge in Field v. Fidelity Union Trust Co., 
108 F. (2d) 521 (C.C.A. 3rd, 1939). In Erie Ry. v. Hilt, 247 U.S. 97 (1918) 
speaking of the authority of the New Jersey Supreme Court the Court said: “In 
view of the importance of that tribunal in New Jersey, although not the highest 
court in the state, we see no reason why it should not be followed by the courts 
ot the United States.” 

*304 U.S. 64 (1938): “Except in matters governed by the Federal Constitu- 
tion or by acts of Congress, the law to be applied in any case is the law of the 
State. And whether the law of the State shall be declared by its legislature in a 
statute or by its highest court in a decision is not a matter of federal concern. 
There is no federal common law.” 

“Indeed, as Arthur L. Corbin suggests, in the Several 
States (i941) 50 Yale L. J. 762, 767, n. 10, all the Supreme Court says u 
in e or trial courts “can also be said about any other court of first in- 
stance, from a justice of the peace up.” 
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In Fidelity Union Trust Company v. Field,’ X brought suit in a 
federal court to obtain a decree entitling her to the credit balance 
of a bank account deposited by Y, since deceased, in trust for X. 
Under the common law of New Jersey, a deposit by one person in 
trust for another, without more, was ineffective either as a gift or a 
trust. Plaintiff relied upon a 1932 New Jersey statute as having 
altered the common law rule. Two New Jersey Vice Chancellors in 
independent suits involving the identical question had held the statute 
inapplicable.?7 The Third Circuit Court of Appeals took a view con- 
trary to the interpretation of the New Jersey Court of Chancery, de- 
claring that although it was bound to follow the law of New Jersey 
when determined by a court of last resort, it was not so bound by 
pronouncements of other state courts.* The Supreme Court re- 
versed, holding that “an intermediate state court in declaring and ap- 
plying state law is acting as an organ of the state and its determina- 
tion in the absence of more convincing evidence of what the state 
law is should be followed by a federal court in deciding a state ques- 
tion.”® In West v. American Telephone and Telegraph Company, 
handed down on the same day, the Court expressed a similar view, 





*311 U.S. —, 61 Sup. Ct. 176 (1940). 
“New Jersey Session Laws of 1932, Ch. 40, § 1; P. L. 1932, Ch. 40, p. 49. 
“1. Whenever any deposit shall be made with any saving bank. . . by any person 


in trust for another and no . . . further notice of the existence . . . of a legal 
and valid trust shall have been given in writing to the savings bank . . . , in the 
event of the death of the trustee, the same . . . shall be paid to the person in 
trust for whom the said deposit was made. ...” 


* Thatcher v. Trenton Trust Company, 119 N. J. Eq. 408, 182 Atl. 912 (Court 
of Chancery, 1936); Travers v. Reid, 119 N. J. Eq. 416, 182 Atl. 708 (Court of 
Chancery, 1935). In the latter case the Vice Chancellor added this note: 
“Since the foregoing opinion was prepared, my attention has been called to the 
opinion of Vice Chancellor Buchanan in Thatcher v. Trenton Trust Compay.” 

* Field v. Fidelity Union Trust Company, 108 F. (2d) 521 (C.C.A. 3rd, 1939). 
An interesting case to the same effect is O. D. Jennings v. Maestri, 97 F. (2d) 
679 (C.C.A. Sth, 1938) in which the court says, “nothing in either of these de- 
cisions [the Erie case and Ruhlin v. New York Life Insurance Co., 304 U.S. 202 
(1938)] declares or suggests that a federal court, in determining the construction 
of a statute of a state, must look to or be governed by the acquittal or con- 
viction, in a nisi prius court, of a defendant prosecuted under it.” See Woods v. 
Deck, 112 F. (2d) 739, 742 (C.C.A. 9th, 1940). 

Since the Erie case, the federal courts had felt freer to disregard the opinions 
of intermediate state courts on questions of commercial law or genral juris- 
prudence than on questions of statutory construction. Summers v. Travelers Ins. 
Co., 109 F. (2d) 845 (C.C.A. 8th, 1940); New York Life Insurance Co. v. 
Stoner, 109 F. (2d) 874 (C.C.A. 8th, 1940), rev’d, 311 U.S. —, 61 Sup. Ct. 336 
(1941). See Kehaya v. Acton, 32 F. Supp. 266, 268 (1940), Hochevar v. Mary- 

* Fidelity Union Trust Co. v. Field, 311 U.S. —, 61 Sup. Ct. 176, 178 (1940). 
land Casualty Co., 114 F. (2d) 948, 957 (C.C.A. 6th, 1940). 
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stating,!° ““Where an intermediate appellate court rests its considered 
judgment upon the rule of law which it announces, that is datum for 
ascertaining state law which is not to be disregarded by a federal 
court unless it is convinced by other persuasive data that the highest 
court of the state would decide otherwise.” 

The strength of the language and holding in the Field case to- 
gether with the fact that the Supreme Court selected four cases 
in the same term to express this doctrine indicate a considered and 
deliberate commitment to the proposition that federal courts are to be 
governed by lower state court decisions in the absence of higher 
court decisions on a question of state law. However, this proposition 
is tempered by language intimating that lower court decisions would 
not be conclusive in the face of more convincing evidence of what the 
court of last resort would decide. Doubt remains as to what sources 
of data may be utilized to overcome the weight of lower court deci- 
sions. It would seem that analogies in supreme court decisions, if 
strong enough, would outweigh a decision on the precise point in 
issue by a lower court. Similarly, a well considered dictum of the 
court of last resort may be more persuasive than a direct holding of 
an intermediate court.’ Of course where there are conflicting de- 
cisions of state courts of equal rank, the federal court would have 
to consider both possibilities but would be bound by neither. It is 
unlikely federal judges would consider inferior court decisions better 
evidence of state law than decisions of courts ranked higher. The de- 
cisions of courts of limited, inferior or special jurisdiction are never- 
theless as much sources of data as the intermediate courts, for all are 
organs created through state authority to declare state law; and if 
the inferior court specializes in a particular field (for instance, a 
probate court) its decisions might conceivably carry greater weight 
than those of another state court of higher ranking.’” 

In addition to the inferior courts, however, other organs of the 
state exist whose decisions may be more persuasive than those of 
intermediate courts in predicting what the highest court of the state 
will decide. It should go without saying that legislative pronounce- 





311 U.S. —, 61 Sup. Ct. 179, 183 (1940). 
™See Comment (1940) 29 Calif. L. Rev. 380, 385 on consideration of state 
court dicta by federal courts. 
* E.g., the Surrogate’s Court of New York (trusts). 
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ments ought to carry greater weight,'* yet it is questionable under the 
Field case whether much weight in fact, can be attached to such 
pronouncements if once interpreted by intermediate courts. The 
Third Circuit Court of Appeals was reversed because it did not fol- 
low the decisions of the intermediate court, not because other evi- 
dence of legislative intent was less persuasive than the chancellors’ 
interpretations. Surely it seems that where the inquiry, as in the 
Field case, is what the state supreme court will declare to be state law, 
the federal judge should have the same prerogative as the state judge 
in weighing the words of the legislature and other evidence of 
legislative intent against the determination of the intermediate courts. 
Unfortunately the Supreme Court’s statement of the formula leaves 
the question of relative persuasive force of such data largely un- 
answered. Like the courts and the legislature, administrative agen- 
cies and state attorneys general function as organs of the state in de- 
claring, within certain spheres, what state law is. Though their pro- 
nouncements may not command the same respect within the state as 
do the high courts, under the rationale of the Field case they express 
the voice of the state as a federal court cannot, and their pronounce- 
ments in the absence of more convincing evidence of what is state law 
may become binding upon federal courts." 

These aspects in the growth of the Erie doctrine suggest the doc- 
trine is moving in divergent directions at the same time. On one 
hand there is the indication that important intermediate state court 
decisions will be conclusive on the federal courts, a tendency which 
would gravely limit the scope in which federal judges are genuinely 
“judicial.”?” On the other hand such qualifying statements as ‘in 





* Roscoe Pound, Common Law and Legislation, 21 Harv. L. Rev. 383, 407, 
“The new principles are in legislation. The old principles are in common law. The 
former are as much to be respected and made effective as the latter—probably 
more so as our legislation improves.” 

‘Justice Black, dissenting in Gibbs, Atterney General v. Buck, 307 U.S. 66 
(1938), said: “In the absence of an interpretation by the Florida Supreme 
Court, to what more authoritative source of evidence may a federal court look than 
to the decision of the highest state official charged with its enforcement.” 

In R. R. Commission of Texas v. Rowan and Nichold Oil Co., 310 U.S. 573 
(1939), opinion amended 311 U.S. —, 61 Sup. Ct. 66 (1941) the Supreme Court 
indicated that great weight will be attached to orders of administrative bodies 
r-varding problems specially entrusted to them because of their presumed compe- 
tency to deal with them. 

“See Arthur L. Corbin, The Law of the Several States (1941) 50 Yale L. J. 
762, 765. Corbin objects to the development of the Erie doctrine which precludes 
any “judicial analysis” by a federal judge on a state question where the state 
court, intermediate or supreme, has once decided the question. Corbin does not 
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the absence of more convincing evidence of what the state law is,” 
seem to open the door to such data as the state supreme court would 
itself consider. Vandenbark v. Owens-Illinois Glass Company"® illus- 
trates that further development of the latter attitude would be war- 
ranted. There, a federal circuit judge who rendered judgment in 
in accordance with a previous state supreme court adjudication was 
reversed because prior to determination on appeal the state supreme 
court overruled its earlier decisions. Had the federal judge on the 
basis of other data of state law predicted the change in the state 
supreme court’s position and ruled contrary to the existing state de- 
cision he would have been affirmed. It is only rarely that a federal 
judge would be able to predict the outcome of state litigation, or 
would hazard such a prediction. Consequently, the combination of 
the Vandenbark and Field case doctrines suggest a technique simi- 
lar to that employed in Railroad Commission of Texas v. Pullinan 
Company." In the Pullman case, an equitable action in a federal 
court was stayed pending the determination of the issue of state law 
by the state court. The device apparently rested upon the court’s 
equitable discretion, but it is also possible that, where a lower state 
court has rendered a decision still subject to state review on a ques- 
tion confronting a federal court, the federal court could grant post- 
ponement until the question is determined in the state supreme court. 
Even if no lower court decision has been rendered, but a parallel state 
proceeding involving the same question of law has begun, a stay 
pending determination of the issue by the state court ought to be 
granted. If intermediate court decisions are to be deemed binding 
upon federal courts, some such technique should be developed.'® 





advocate a reversion to the Tyson doctrine under which federal judges feel free 
to declare a rule contrary to what they knew the state law to be, but simply a 
rule permitting the federal judge to address himself to “all available data” of what 
the state supreme court would now decide in much the same manner that a 
state judge applies the law of a sister state. 

* 311 U.S. —, 61 Sup. Ct. 347 (1941). 

311 U.S. —, 61 Sup. Ct. 643, 646 (1941). The court, seeking to determine the 
railroad commission’s authority under state law, said: “We therefore remand the 
cause to the district court, with directions to retain the bill pending a determi- 
nation of proceedings to be brought with reasonable promptness, in the state court 
in conformity with this opinion.” 

* The Federal Judiciary Act, 28 U. S. C. A. § 41 (1), might be amended so 
as to eliminate jurisdiction of federal district courts where the sole ground of 
jurisdiction is diversity of citizenship and the question of state law involved is 
unsettled by the state supreme court. If the fear of discrimination by a state court 
in favor of its citizens was ever anything but an illusion, certainly that argument 
is no longer valid if the federal judge can do no more than repeat rules of law 
based on such bias. 
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A more direct attack upon the less desirable aspects of this new 
development would be to limit its scope in view of the special cir- 
cumstances of the cases in which the doctrine was announced. The 
policy argument behind the Erie case was the effort to prevent rights 
enjoyed under the unwritten “general law” from varying according 
to whether enforcement was brought in the state or federal courts. 
This is reasonable where previous decisions of the highest court of 
the state make the state law clear. However, it does not seem 
reasonable that a decision from which appeal would be available in 
the state system should be definitive for the litigant in the federal 
court. If the federal courts in the light of this objection and of the 
unavailability of lower court decisions in such states as Wisconsin 
decide to limit these cases holding lower court decisions binding on 
federal courts on questions of state law, they could do so on a num- 
ber of grounds. For example, in the Field case, the data for ascer- 
taining state law were drawn from the decisions of the New Jersey 
Court of Chancery, a court of state wide jurisdiction whose opinions 
are regarded by the bar as having an importance equal to decisions 
of the New Jersey Supreme Court.!® Furthermore there were two 
opinions arrived at independently by two different Vice Chancellors. 
Again in the West case, ignoring the possibility of res judicata,” 
the decision was “declared by the highest court in which a decision 
could be had.”*! Similarly in Six Companies of California v. Joint 
Highway District a petition to the Supreme Court of California for 
hearing from the District Court of Apeals decision was denied. The 
California Court had not decided the point adjudicated though the 
rule had been applied by lower courts since 1919.73 Finally the 
opinions of the New Jersey Courts of Chancery and of the particu- 
lar Ohio Court of Appeals are printed and published, a factor dis- 
tinguishing these opinions from those of state courts such as the 
Wisconsin circuit courts. 





* Erie Railroad Co. v. Hilt, 247 U.S. 97 (1918). 

” The same parties had been before the inferior state courts and obtained a de- 
cision on the same issues subsequently litigated in the federal courts. 

* The Supreme Court had denied review of the court of appeals’ decision under 
Ohio Const. Art. IV, § 2, “In cases of public or great general interest the Supreme 
Court . . . may review . . . the judgment of the Court of Appeals.” 

™ 311 U.S. —, 61 Sup. Ct. 186 (1940). 

* Similarly Stoner v. New York Life Ins. Co., 311 U.S. —, 61 Sup. Ct. 336, 
338, can be limited. The Court said of the Erie doctrine extension—‘“In particular 
this is true where the intermediate state court has determined the precise question 
in issue in an earlier suit between the same parties, and the highest court of the 
state has refused review.” 
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These possible limitations might make Wisconsin circuit court 
decisions somewhat less than conclusive upon a federal judge. How- 
ever the rationale of the Supreme Court, placing emphasis upon the 
authority of the state court as an “organ of the state,” does not 
indicate such a restriction, and at any rate circuit court decisions are 
at least important data. If the doctrine applies to the unpublished 
decisions of the Wisconsin circuit courts, a system of printing and 
indexing circuit court opinion becomes imperative.** Otherwise de- 
cisions in the federal courts on questions unsettled in Wisconsin law 
may turn on the pure accident of one counsel stumbling across a 
circuit court decision. Decisions to the contrary may exist but be 
impossible to locate. 

It is clear from this new development of the Erie doctrine that 
federal courts must give more serious consideration than they have in 
the past to decisions of lower state courts. It is not clear under what 
circumstances these decisions are conclusive upon the federal court. 
Nor is it clear whether decisions of lower courts which are neither 
published nor regarded by the bar of the state as fixing state law 
(e.g., Wisconsin circuit courts) are as binding as those of a court such 
as the New Jersey Court of Chancery. It would seem they would 
not be since the Supreme Court in the Field case places some em- 
phasis on the prominence of that court. It is at least more evident 
now than ever before that the duty of counsel is to obtain all evidence 
of state law which includes at least lower court decisions and prob- 
ably commission and attorney general rulings. 

STEPHEN THIERMAN. 


INSURANCE—WISCONSIN STANDARD Fire Poricy—“WHILE” 
Crauses—The typical fire insurance policy contains provisions in- 
tended to safeguard the insurer in the selection of risks and their 
control thereafter, prior and subsequent to loss. These provisions 
relate to matters which presumably increase the physical or moral 
hazard, or both, and which therefore justify (1) an increased pre- 
mium; (2) a rejection of the risk; or (3) exclusion of the risk from 
the coverage of the policy; (4) cancellation of the risk; or (5) denial 
of recovery for the loss. In the first Wisconsin statutory standard 
policy’ certain hazards were stated as excepted causes of loss and 





* Under Wis. Const. Art. VII, § 3, the Supreme Court is given superintending 
power over the inferior courts and could order the printing and filing of circuit 
court opinions. 

* Wis. Laws 1895, c. 387, § 1. 
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others as conditions or “if” clauses avoiding the policy. In 1917 
when the standard fire policy was revised? certain of the latter clauses 
were changed to “while” clauses excluding liability when the hazard 
exists unless otherwise provided by agreement in writing. What was 
the purpose of the change, and what was its effect? 

The hazards specifically dealt with in a fire policy today ‘usually 
include :* (1) hazards not covered,* namely (a) losses caused by 
“invasion, insurrection, riot, civil war or commotion, or military or 
usurped power, or by order of any civil authority”; (b) by theft; or 
(c) by neglect of the insured to use ail reasonable means to save and 
preserve property at and after a fire, or when the property is en- 
dangered by fire in neighboring premises; (2) hazards which avoid 
the policy unless otherwise provided by agreement in writing,® namely 
(a) where the interest of the insured is other than sole and uncondi- 
tional ownership; (b) where the insured does not own in fee simple 
the ground on which the building stands; (c) in case of commence- 
ment of foreclosure proceedings or giving of notice of sale of any 
insured property by reason of any mortgages or trust deed with knowl- 
edge of the insured; (d) a change, other than by death of an insured, 
in his interest, title or possession; (e) assignment of the policy 
before a loss; (3) the “while” clauses,* namely (a) an increase of 
hazard by any means within the control or knowledge of the insured ; 
(b) employing of mechanics beyond fifteen days; (c) presence of 
illuminating gas or vapor on premises or certain other explosive mate- 
rials regardless of custom or usage; (d) operation of factory during 
certain hours at night or cessation of operation beyond ten days; 
(e) vacancy of a building beyond ten days; (4) hazards which only 
partially effect liability,’ namely (a) during the existence of a chat- 
tel mortgage not provided for by a written agreement there is no 
liability for loss to the incumbered property, but there is liability 
for loss to the rest of the insured property; (b) losses caused by 
explosion alone are not covered, but the insured can recover for 
loss caused by an ensuing fire. 

The four types of clauses vary in their legal effect, which 
depends largely upon whether they are construed as conditions, 





* Wis. Laws 1917, c. 127, § 1. 

*See the Wisconsin statutory fire policy, Wis. Stat. (1939) § 203.01. 
“TId., lines 15-22. 

*Id., lines 25-34. 

*TId., lines 38-58. 

*Id., lines 59-67. 
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representations, warranties or exceptions. At one time many of 
the prohibited hazards were in the form of conditions or warranties, 
the breach of which resulted in forfeiture. The first valid statutory fire 
policy, adopted in Wisconsin in 1895,° stated the hazards in the form 
of exceptions and conditions. The “hazards not covered” of the 
present form were phrased and interpreted as exceptions. The other 
hazards referred to, with some additions, were present in the first 
statutory policy in the form of conditions ; there were fourteen condi- 
tions in all, and by the terms of the policy breach of any one might re- 
sult in nullifying the entire policy. 

Use of the legal concepts of warranty and condition to declare a 
forfeiture on highly technical grounds had become so notorious before 
the first statutory policy that the courts developed various doctrines 
to counteract their effect.? With the coming of the statutory policy 
of 1895, the Wisconsin court modified some of its rules of con- 
struction, particularly the rule of construction against the insurer.’® 
But as it became apparent that the statutory policy in itself did not 
sufficiently protect the insured, the following doctrines were applied 
to that form of policy also: (1) the doctrine of resolving all am- 
biguities against the insurer as the drawer of the contract," (2) the 
doctrine of “customary use,”?* (3) the doctrine of “temporary breach 
discontinued,”’?* (4) the doctrine of estoppel.’ 





* Wis. Laws 1895, c. 387, § 1. 

* Patterson, Essentials of Insurance Law (ist ed. 1935) 20; Vance, Insurance 
(2nd ed. 1930) 690. The doctrines were the following: The explosive materials 
in customary use because of the nature of the business were not excluded in 
spite of the express prohibitions of the policy; temperary breaches not contribu- 
ting to the loss did not avoid; the policy was construed strictly against the in- 
surer; waiver and estoppel were both applied. 

*See Frozine v. St. Paul Ins. Co., 195 Wis. 494, 218 N.W. 845 (1928). See 
Vance, op. cit. supra note 9, at 691, for a discussion of the modification of previous 
rules. 

™ Rosenthal v. Insurance Co., 158 Wis. 550, 553, 149 N.W. 155, 156 (1914). 

* Davis v. Pioneer Furniture Co., 102 Wis. 394, 78 N.W. 596 (1899). The 
court held that a small quantity of inflammable fiuid customarily kept on the 
premises for business use did not void the policy. This was a town mutual policy 
and not required to be a standard form at that time. The clause was the same 
as the statutory clause however . There are no cases using this doctrine or excluding 
it with relation to a statutory policy. 

* Clute v. Clintonville Mut. Fire Ins. Co., 144 Wis. 638, 129 N.W. 661 (1911). 
Temporary presence of gasoline on premises discontinued before loss held not to 
avoid policy. This policy also contained a clause similar to the statutory policy 
although the insurer was not required to use that form. 

“ McFetridge v. American Fire Ins. Co. of Philadelphia, 90 Wis. 138, 62 
nan - (1895) ; Welch v. Fire Ass’n of Philadelphia, 120 Wis. 456, 98 N.W. 227 
1904). 
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The Wisconsin legislature, likewise, purported to protect the in- 
sured against inequitable forfeitures by holding the insurers account- 
able for the acts and knowledge of their agents ;!° by preventing for- 
feitures unless the circumstances met certain minimum require- 
ments ;® and by enacting the statutory standard policy of 1917. 


Perhaps the most significant statute intended to aid the insured is 
the present Section 209.06.1* The first two subsections, which have 
remained substantially in the same form as first enacted in 1909,2" are 
as follows :18 


(1) No oral or written statement, representation or warranty 
made by the insured or in his behalf in the negotiation of a con- 
tract of insurance shall be deemed material or defeat or avoid the 
policy, unless such statement, representation or warranty was 
false and made with intent to deceive, or unless the matter mis- 
represented or made a warranty increased the risk or contributed 
to the loss. 

(2) No breach of a warranty in a policy shall defeat or avoid 
such policy unless the breach of such warranty increased the risk 
at the time of the loss, or contributed to the loss or existed at 
the time of loss. 


The nature of the “if” clauses, i.e., clauses in the form of condi- 
tions, raises perplexing problems. Where the substance of the “if” 
clause is also contained in a statement made to the agent, or in an 
application, the insured is protected by Section 209.06, subsection 
(1).2° Where the “if” clause is contained only in the policy, quaere 
whether either subsection of Section 209.06 applies. There is sound 
authority for regarding the “if” clause as a warranty.” If so re- 
garded, a breach would seem to be controlled by subsection (2) rather 
than subsection (1). Thus despite the violation of an “if” clause, 





“Wis. Laws 1905, c. 353, § 1, Wis. Stat. (1939) § 209.05 makes the agent of 
the insurer the agent of the company “to all intents and purposes.” Sachs v. 
North American Life Ins. Co., 201 Wis. 537, 230 N.W. 612 (1930); Cullen v. 
Travelers Ins. Co. of Hartford, 214 Wis. 467, 253 N.W. 382 (1934); Wis Stat. 
(1939) § 203.13 (1) makes knowledge of the agent knowledge of the company, 
and anything known at the inception of the policy cannot avoid it. 

* Wis. Stat. (1939) § 209.06. 

8 Tbid. 

** Wis. Laws 1909, c. 288. 

™ Wis. Stat. (1939) § 209.06 (1), (2). Italics supplied. 

*Taluc v. Fall Creek Farmers Mutual Fire Ins. Co., 203 Wis. 319, 234 N.W. 
364 (1931). 

See comment 7 Wis. L. R. 286 for a discussion of the problems raised by 
this section. 
™ Wakefield v. Orient Ins. Co. of Hartford, 50 Wis. 532, 7 N.W. 647 (1886). 
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which by the terms thereof permits a forfeiture, the insured might 
reasonably be permitted to recover under Section 209.06. 

As previously stated, some of the “if” clauses were converted into 
“while” clauses in the 1917 policy and thereafter were construed by 
the Wisconsin court as exceptions, in contrast to conditions or war- 
ranties. Since Section 209.06 does not apply to exceptions,”* it is 
therefore held not to apply to “while” clauses.2* The validity of 
this reasoning and conclusion is extremely doubtful. The evidence 
shows that the main purpose of the draftsmen of the 1917 policy was 
to reduce the number of “if” clauses permitting absolute forfeiture.* 
Thereafter only the most important hazards, characteristically involv- 
ing a moral risk, were retained in the “if” form.*> Those matters 
converted to “while” clauses were to have a much more limited effect, 
namely, to “avoid the policy only while they exist and work an auto- 
matic reinstatement of the policy when they cease to exist.”** There 
is no evidence of intent to change the legal incidents of the clause in 
any other respect, least of all to the disadvantage of the insured. 
Nothing in the history of the “while” clause justifies the treatment 
of such a clause as a “limitation on coverage” or an “exception.” The 
conclusion that such clauses are automatically removed from the 
coverage of Section 209.06 is without foundation, aside from the 
literal wording of the clauses. 

Treatment of the “while” clauses as exceptions means that waiver 
of such clauses should require additional consideration,?" but the 
policy itself provides for express waiver by written consent, just 





*It is limited to statements, representations, or warranties in the negotiation 
of a policy or warranties in a policy. 
(1932). Section 209.06 held not applicable to “while” clause in policy. Quaere as 
to what would have been the holding had there been a representation to the same 
effect in the negotiation of a policy. Where notice of the policy contained a 
“while” clause and a warranty to the same effect, the “while” clause limitation on 
coverage was held conrtolling. Estreen v. Fire Ass’n of Philadelphia 229 Wis. 494, 
282 N.W. 573 (1938). 

* Moe v. Allemania Fire Ins. Co. of Pittsburgh, 209 Wis. 526, 244 N.W. 593 

“Rumsey, David, The New Standard Fire Policy of the State of New York, 
in The Fire Insurance Contract (1922) at p. 48. Mr. David Rumsey was one of 
the draftsmen of the New York policy which served as a model for the Wisconsin 
form of 1917. 

* Ibid. 

™ Ibid. Note the language used differs from that of the courts, ie., “avoid” 
rather than “suspend.” Should Mr. Rumsey’s language be interpreted as meaning 
that he thought a breach of a “while” clause caused a forfeiture, and accordingly 
that a “while” clause was in the nature of a warranty? 

* Vance, op. cit. supra note 8, at 489. 




















July] NOTES AND COMMENTS 539 


as in the case of the “if” clause,?* without such consideration, and the 
same form of clause is used to confer consent in both types of case.” 
This is inconsistent with the analysis of the clauses as exceptions. 

A further effect of regarding the “while” clauses as exceptions 
has been to deprive the insured of the benefit of the doctrine of 
estoppel.*® It has been held that estoppel will permit the insured to 
recover when the necessary elements are present in a case involving 
an “if” clause. On the other hand, there can be no estoppel to as- 
sert suspension of liability for the breach of a “while” clause accord- 
ing to recent decisions of the Wisconsin court.3? If the “while” 
clauses are truly exceptions such a result would seem correct because 
the policy is merely suspended and not void. 

The agitation within the National Convention of Insurance Com- 
missioners in recent years for a liberalization of the “while” clauses 
indicates dissatisfaction with the present interpretation of those 
clauses.** Insurers in Wisconsin, however, opposed a change in 
1932.8 The 1939 convention of insurance commissioners proposed 
a revision of the “while” clauses, among other changes in the policy 
for the additional protection of the insured, as follows :** “while the 
hazard is increased by any means within the control and knowledge 
of the insured, which contributes to the loss or damage or the amount 
thereof” ; other proposed changes were an extension of the time for 
the employment of mechanics and the permitted period of vacancy; 





* Wis. Stat. (1939) § 203.01, lines 23-24 and 35-37. 

* Extended Coverage Endorsement, Uniform Standard Forms, No. 173—G: 
“Waiver of conditions: A claim for loss or damage from perils to which this 
policy is extended in this endorsement shall not be barred because the build:ng is 
not on ground owned by the insured in fee simple, factory operations have ceased, 
or change of occupancy, of existence of encumbrance, of factory operations at 
night, nor except as to explosion because of vacancy or unoccupancy.” 

* McCoy v. Northwestern Mut. Relief Ass’n, 92 Wis. 577, 66 N.W. 691 
(1896) (reasoning that equitable estoppel cannot be applied to an exception be- 
cause to do so would be to create a new contract). See also Cullen v. Travelers 
ins. Co. of Harford, 214 Wis. 467, 253 N.W. 382 (1934); Cf. Wis. Stat. (1939) 
§ 203.13 (1) note 15. The “while” clause hazard does not avoid the policy, 
merely suspends it; therefore knowledge of the breach would be immaterial. 

“Spohn v. National Fire Ins. Co., 190 Wis. 446, 209 N.W. 725 (1926). 

™Struebing v. American Ins. Co. of Newark, 197 Wis. 487, 222 N.W. 381 
(1929) ; Drewek v. Milwaukee Automobile Ins. Co., 207 Wis. 445, 240 N.W. 881 
(1932). 

* Proceedings of the National Convention of Insurance Commissioners (1937) 
144 et seq.; Id., (1938) 45 et seg.; Id. (1939) 193 et seq. 

™ Proceedings of the National Convention of Insurance Commissioners (1938) 


* Proceedings of the National Convention of Insurance Commissioners (1938) 
195. The change quoted relates to lines 38-40. The italicized portions indicated are 
changes and additions liberalizing the old clause. 
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and elimination of the clauses relating to night operation of factories, 
explosion, and existing chattel mortgages. 

The committee reported: “The support which your committee has 
received from the insuring public and from the production forces of 
the industry manifests a demand for a policy which gives broader 
coverage and eliminates antiquated and restrictive clauses new in 
use. Agents, brokers, buyers and the public generally seem to favor 
a more liberal and simpler form of policy.”** The changes proposed 
were not adopted, but it is reported that efforts are still being made 
in the same direction. 

It is apparent that the change in the fire policy from the “if” to 
the “while” clause was intended to eliminate the evil of forfeiture 
resulting from breach of condition, and thus to aid the insured. It is 
equally apparent that the change has had the opposite result,®* for 
not only can the insurer deny liability by reliance on the “while” 
clause, but the insured is denied the protection previously granted by 
legislation and judicial decision designed to assure a fair construction 
and application of the policy provisions. The danger of extension of 
the device of the “while” clause to other fields has already been 
demonstrated. The courts have applied the same strict rules to the 
“while” clauses in nonstatutory automobile liability policies.** To 
prevent the further extension of this device and to remedy the harsh 
results from its use in the fire insurance cases it is suggested that the 
court re-examine the function of the “while” clause in the light of its 
origin and reconsider its decisions to date. Otherwise the remedy, 
and perhaps properly, lies in clarifying legislation. 

MARGARET PINKLEY 


MuniciPpaL LIABILITY FOR TorT IN WisconsIN—A SuRVEY 
Possibly no field of American law is so filled with confusion and 
plagued with fine distinctions as that of the liability in tort of govern- 
mental units in general and municipal units in particular. In no 
small measure is this due to the efforts of the courts to escape from 





* Proceedings of the National Convention of Insurance Commissioners (1939) 
148. 

* Rumsey, op. cit. supra note 23, at 41. 

* Drewek v. Milwaukee Automobile Ins. Co., 207 Wis. 445, 240 N.W. 881 
(1932); Bernard v. Wisconsin Automobile Ins. Co., 210 Wis. 133, 245 N.W. 200 
(1933) ; Loughran v. Employers Mut. Indemnity Corp., 212 Wis. 634, 250 N.W. 
389 (1933); Cullen v. Travelers Ins. Co. of Hartford, 214 Wis. 467, 253 N.W. 
382 (1934); Witzko v. Koenig, 224 Wis. 675, 272 N.W. 864 (1937). 
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the harsh effects of the doctrine that “the king can do no wrong” 
without overruling the doctrine entirely. In this comment it is pro- 
posed to consider what the Supreme Court of Wisconsin has done 
with the problem of municipal liability in tort. This may best be 
done by considering first the handling of the problem in the absence 
of any applicable statutes, and, second, the effect of various statutes 
which have been passed in attempts to mitigate somewhat the often 
unfortunate results necessitated by the application of common law 
rules. 


I. THe SITUATION IN ABSENCE OF STATUTES 


In common with the courts of other jurisdictions which have 
not entirely abolished the doctrine of immunity, the Wisconsin court 
has developed a mass of fiction and formulae in an effort to cir- 
cumvent the rule of nonliability without the aid of the legislature. 
The cases fall into the following main groupings: 

A. Cases adopting the distinction between proprietary acts and 
governmental functions. 

B. Cases imposing liability on municipal corporations for tort 
where the relation is that of one proprietor to another rather than 
that of governor to governed. 

C. Cases imposing liability on municipal corporations for nuisances 
created and maintained by them. 

D. One case imposing liability on a municipal corporation where 
the injury was due to the conduct of one who was a mere “agent” 
of the municipality, specially employed for particular work, and not 
a regular public officer. 

In addition to these general methods of limiting the scope of 
immunity, the court has refused to extend the definition of what con- 
stitutes a municipal corporation for purposes of the immunity rule.? 





* For two excellent articles on the history and law of governmental immunity 
in tort see Borchard, Governmental Responsibility in Tort (1926) 36 Yale L. J. 1, 
and Borchard, Governmental Liability in Tort (1924) 34 Yale L. J. 1, 129, 229. 

* Sutter v. Milwaukee Bd. of Fire Underwriters, 161 Wis. 615, 616, 155 N. W. 
127, 127 (1915) defining a municipal corporation as “. . . a body corporate con- 
sisting of the inhabitants of a designated area, created by the legislature, with or 
without the consent of such inhabitants, for governmental purposes, possessing 
local legislative and administrative power, also power to exercise within such 
area so much of the administrative power of the state as may be delegated to it, 
and possessing limited capacity to own and hold property and to act in purvey- 
ance of public convenience.” The immunity was held not available to a board 
of fire underwriters which operated a fire patrol. 
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From an analysis of the individual cases in which these formulae 
have been developed, it is apparent that the court has not always 
carefully considered precisely which pattern should be used in a given 
case. This is a result of almost a century of struggle by the court 
to give effect to the moral notion that an injured person should not 
be compelled to bear the brunt of the hardship, but that the financial 
burden should be spread out over the entire community. At the 
same time, the court in its attempts to assuage injuries with financial 
balm has been unwilling to overrule the doctrine of nonliability in 
its entirety. 

Consequently, we find at times a combination of these patterns 
relied upon, or variations of them, or a particular pattern used in- 
advisedly in a given case, necessitating hair-splitting distinctions and 
frequent reconsideration of former holdings to reconcile the cases, 
and, on all too rare occasions, the court has entirely overruled prior 
holdings in order to bring a semblance of consistency back into 
the picture. As was said in Young v. Juneau County,’ in discussing 
this situation, “The cases can’t be classified with exactness, for now 
one factor is emphasized and now another.” 

The various methods of handling the problem in the absence of 
applicable statutes will now be more fully considered. 


A. Governmental and Proprietary Functions 


The control most frequently met with is the distinction between 
proprietary acts and governmental functions. The rule is that a 
municipal unit is not liable for negligence while performing a gov- 
ernmental function where the relationship is that of governor to 
governed, but is liable for negligence while performing a proprietary 
function.* 





*192 Wis. 646, 650, 212 N.W. 295, 296 (1927). 

*Hayes v. Oshkosh, 33 Wis. 314 (1873); Stilling v. Thorp, 54 Wis. 528, 
11 N.W. 906 (1882); Kuehn v. Milwaukee, 92 Wis. 263, 65 N.W. 1030 (1896) ; 
Hollman v. Platteville, 101 Wis. 94, 76 N.W. 1119 (1898); Folk v. Milwaukee, 
108 Wis. 359, 84 N.W. 420 (1900); Manske v. Milwaukee, 123 Wis. 172, 101 
N.W. 377 (1904); Higgins v. Superior, 134 Wis. 264, 114 N.W. 490 (1908); 
Piper v. Madison, 140 Wis. 311, 122 N.W. 730 (1909); State Journal Printing Co. 
v. Madison, 148 Wis. 396, 134 N.W. 909 (1912); Evans v. Sheboygan, 153 Wis. 
287, 141 N.W. 265 (1913); Wis. Traction, L. H. & Power Co. v. Menasha, 157 
Wis. 1, 145 N.W. 231 (1914); Engel v. Milwaukee, 158 Wis 480, 149 N.W. 141 
(1914); Bernstein v. Milwaukee, 158 Wis. 576, 149 N.W. 382 (1914); Nemet v. 
Kenosha, 169 Wis. 379, 172 N.W. 711 (1919); Matson v. Dane Co., 172 Wis. 522, 
179 N.W. 774 (1920); Sullivan v. School District, 179 Wis. 502, 191 N.W. 1020 
(1923) ; Milwaukee v. Meyer, 204 Wis. 350, 253 N.W. 768 (1931); Erickson v. 
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The general nature of a governmental function appears to be 
this: If the function is carried on in the performance of a duty 
and the municipality is bound to see it performed in pursuance of 
law as one of the governmental agencies of the state, the function 
is governmental.® Or, even though the municipality is not acting in 
pursuance of a command from the state, if the action is one for the 
public welfare or benefit, the action is governmental.* In short, 
a governmental act is what the name implies—an act which the 
municipality does while acting in the capacity of the sovereign. How- 
ever, it should be noted “that nonliability for torts arising out of the 
prosecution of governmental functions is based upon grounds of 
public policy distinct from the immunity of the sovereign from 
suit,”* for, of course, municipalities being bodies corporate, are not 
exempt from suit ipso facto. The exemption for municipalities is 
based upon the supposed ground of public policy that the public coffers 
should not be depleted because of errors of ommission or commission 
made while the municipality is acting to benefit the population as a 
whole.® 

The doctrine is deeply rooted, and, as the court has pointed out, 
has virtually attained the force of a statute.® It is so strong that a 
municipality cannot legally agree to indemnify an officer for liability 
le may incur in his individual capacity while acting for the munici- 
pality in the performance of a governmental function,’® nor will the 


contributory negligence of an employee in performing a governmental 





West Salem, 205 Wis. 107, 236 N.W. 579 (1931); Lindemann v. Kenosha, 206 
Wis. 364, 240 N.W. 373 (1932); Badten v. Stevens Point, 209 Wis. 379, 245 N.W. 
310 (1932); T.M.E.R. & L. Co. v. Milwaukee, 209 Wis. 656, 245 N.W. 856 
(1932); Crowley v. Clark Co., 219 Wis. 76, 261 N.W. 221 (1935); Morman v. 
Douglas Co., 224 Wis. 29, 271 N.W. 362 (1937); Grinde v. Watertown, 232 Wis. 
551, 288 N.W. 196 (1939); Hasslinger v. Hartland, 234 Wis. 201, 290 N.W. 647 
(1940). The rule is often stated by its corollary, i.e. the rule of respondeat su- 
perior does not apply when a municipality is engaged in the performance of a 
governmental function but does apply when the municipality is engaged in the 
performance of a proprietary function. 

* Schultz v. Milwaukee, 49 Wis. 254, 5 N.W. 342 (1880); Kempster v. Mil- 
waukee, 103 Wis. 421, 79 N.W. 411 (1899); Evans v. Sheboygan, 153 Wis. 287, 
141 N.W. 265 (1913). 

* Apfelbacher v. State, 160 Wis. 565, 152 N.W. 144 (1915). 

"Id. at 575, 152 N.W. at 147. 

® Apfelbacher v. State, 160 Wis. 565, 152 N.W. 144 (1915). See also Folk v. 
Milwaukee, 108 Wis. 359, 364, 84 N.W. 420, 421 (1900). 

* Sullivan v. School District, 179 Wis. 502, 506, 191 N.W. 1020, 1022 (1923). 
** Kempster v. Milwaukee, 103 Wis. 421, 79 N.W. 411 (1899). 
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function have any effect on recovery in a suit by a municipality for 
negligence." 

In general, the distinguishing feature of a proprietary function is 
the carrying on of a particular activity which may or does result in 
a special or financial benefit to the municipality in its corporate capa- 
city.1* The test has also sometimes been stated to be that if the act 
done relates to the administration of local or internal affairs for the 
welfare of its members and not in the administration of its legislative 
and governmental powers, the municipality is acting in its corporate 
capacity and is liable in tort.4* It is believed that this definition is 
erroneous because it fits perfectly playgrounds and fire departments— 
functions the court has long treated as governmental. 

As might be imagined from these descriptions, the line of de- 
marcation between the two functions is often shadowy, and the two 
are sometimes combined in a single activity, as will be seen from a 
review of the cases. No general descriptions or definitions are 
inclusive enough to cover all the cases..* A few illustrations will 





“ Milwaukee v. Meyer, 204 Wis. 350, 253 N.W. 768 (1931). The case is 
criticized in a note (1931) 7 Wis. L. Rev. 54, the writer of the note questioning 
whether in such a case the reason of public policy for suspending the rule of 
respondeat superior is lacking, the reason being protecting the public funds. 

* Hayes v. Oshkosh, 33 Wis. 314 (1873); Kempster v. Milwaukee, 103 Wis. 
421, 79 N.W. 411 (1899); State Journal Printing Co. v. Madison, 148 Wis. 396, 
134 N.W. 909 (1912) ; Bernstein v. Milwaukee, 158 Wis. 576, 149 N.W. 382 (1914) ; 
Apfelbacher v. State, 160 Wis. 565, 152 N.W. 144 (1915); Christian v. New 
London, 234 Wis. 123, 290 N.W. 621 (1940). 

* Hollman v. Platteville, 101 Wis. 94, 76 N.W. 1119 (1898). 

“ The following activities have been held governmental functions: 

(1) The combatting of fires within the limits of a municipality, Hayes 
v. Oshkosh, 33 Wis. 314 (1873). Thus there is no tort liability where firemen neg- 
ligently cause a fire in attemtping to put out one, ibid.; nor for the negligence 
of an employee engaged in hauling coal for use by the fire department, Manske 
v. Milwaukee, 123 Wis. 172, 101 N.W. 377 (1904); nor for negligence in em- 
ploying as a fireman a man known to be an habitual drunkard, Higgins v. Superior, 
134 Wis. 264, 114 N.W. 490 (1908). Where a municipality contracts with another 
municipality to furnish it fire protection and damage results from negligence 
on the part of the fire department while engaged in carrying out this contract 
there probably would be liability because of the element of contract involved, 
the municipality here being engaged in rendering service for compensation. But 
see dictum in Indianapolis v. Butzke, — Ind. —, 26 N.E. (2d) 754 (1940). 

(2) Activities coming within the scope of policing and preserving public 
order are governmental. Accordingly, a municipality is not liable for the negli- 
gence of an employee engaged in work connected with the fire and police alarm 
system, Engel v. Milwaukee, 158 Wis. 480, 149 N.W. 141 (1914); nor for damage 
due to failure to prevent the running at large in the streets of animals, Kelley v. 
Milwaukee, 18 Wis. 83 (1864); nor for damage due to children sliding in the 
street, Schultz v. Milwaukee, 49 Wis. 254, 5 N.W. 342 (1880); nor for damage 
resulting from negligence in failing to prevent a bear show in the public street, 
Little v. Madison, 49 Wis. 605, 6 N.W. 249 (1880); nor for failure to enforce an 
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serve to show the difficulties of attempting hard and fast classifi- 
] cations. 

Although both death and taxes have the common characteristic 
of certainty, they are not treated alike for the purpose of govern- 
mental liability for tort. The collection of general taxes is a govern- 
mental function and therefore a city is not liable in tort for the acts 
of its city treasurer in seizing and selling a person’s chattels to se- 





anti-fire works ordinance, Aron v. Wausau, 98 Wis. 592, 74 N.W. 354 (1898); 
nor for damage caused to person or property by mobs, Long v. Neenah, 128 
Wis. 40, 107 N.W. 10 (1906). 

(3) The disposal of garbage, Kuehn v. Milwaukee, 92 Wis. 263, 65 N.W. 1030 
(1896), and sewage, Hasslinger v. Hartland, 234 Wis. 201, 290 N.W. 647 (1940), 
Thus there was no liability on the part of the city where the board of public 
works in disposing of garbage caused damage to plaintiff’s fishing nets, Kuehn v. 
Milwaukee, supra. Likewise with carrying out the laws for the preservation of the 
public health, Kempster v. Milwaukee, 103 Wis. 421, 79 N.W. 411 (1899). 

(4) The collection of general taxes. Wallace v. Menasha, 48 Wis. 79, 4 N.W. 
101 (1879). 

(5) The maintenance and conduct of county workhouses and workfarms. 
Thus where an inmate suffers injury by reason of the neglect or misconduct of 
employees there can be no recovery. Mormon v. Dougles Co., 224 Wis. 29, 271 
N.W. 362 (1937). 

(6) The issuance and revocation of building permits. Lindemann v. Kenosha, 
206 Wis. 364, 240 N.W. 373 (1932). This case held the proper remedy to be in- 
junction. 

(7) The conduct of such activities as parks, playgrounds and bathing beaches 
as community services rather than as profit making commercial enterprises. Bern- 
stein v. Milwaukee, 158 Wis. 576, 149 N.W. 382 (1914); Nemet v. Kenosha, 169 
Wis. 379, 172 N.W. 711 (1919); Gensch v. Milwaukee, 179 Wis. 95, 190 N.W. 
843 (1922); Erickson v. West Salem, 205 Wis. 107, 236 N.W. 579 (1931); Viro- 
vatz v. Cudahy, 211 Wis. 357, 247 N.W. 341 (1933); Skiris v. Port Washington, 
223 Wis. 51. 269 N.W. 556 (1936); Cegalski v. Green Bay, 231 Wis. 89, 285 
N.W. 343 (1939); Kernan v. Eau Claire, 232 Wis. 587, 288 N.W. 198 (1939); 
Grinde v. Watertown, 232 Wis. 557, 288 N.W. 196 (1939). 

(8) The maintenance of schools, including the buildings, grounds and equip- 
ment. Folk v. Milwaukee, 108 Wis. 359, 84 N.W. 420 (1900); Juul v. School 
District, 168 Wis. 111, 169 N.W. 309 (1918); Srnka v. Joint School District, 174 
Wis. 38, 182 N.W. 325 (1921) ; Sullivan v. School District, 179 Wis. 502, 191 N.W. 
1020 (1923); Heiden v. Milwaukee, 226 Wis. 92, 275 N.W. 922 (1937); Lawver 
v. Joint Dist. No. 1, 232 Wis. 608, 288 N.W. 192 (1939). 

(9) The construction, repair and maintenance of highways, streets and 
sidewalks. Consequently there is no liability, in the absence of statute, toward 
a traveler for negligent construction and maintenance. Klatt v. Milwaukee, 53 
Wis. 196, 10 N.W. 162 (1881); Stilling v. Thorp, 54 Wis. 532, 11 N.W. 906 
(1882) ; McLimans v. Lancaster, 63 Wis. 596, 23 N.W. 689 (1885); McKibblen 
v. Amory, 89 Wis. 607, 62 N.W. 416 (1895); Daniels v. Racine, 98 Wis. 649, 74 
N.W. 553 (1898) ; Ziegler v. West Bend, 102 Wis. 17, 78 N.W. 164 (1899); Mor- 
rison v. Eau Clair, 115 Wis. 538, 92 N.W. 280 (1902); Vecker v. Town of Cly- 
man, 137 Wis. 38, 118 N.W. 247 (1908); Evans v. Sheboygan, 153 Wis. 287, 141 
N.W. 265 (1913); Stoehr v. Red Springs, 195 Wis. 399, 219 N.W. 98 (1928); 
Hogan v. Beloit, 175 Wis. 199, 184 N.W. 687 (1927); Larsen v. Kewaunee Co., 
209 Wis. 204, 244 N.W. 578 (1932). Nor is there liability for negligence in the use 
of the equipment with which highways, streets and sidewalks are constructed or 
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cure the payment of another person’s personal property tax.> On 
the other hand, where a city authorized the disturbance of a cemetery 
lot owned by plaintiff in the attempted exercise of its statutory powers 
to adopt reasonable regulations for the management and control of 
the municipal cemetery, the rule of respondeat superior was held to 
apply and the city held liable on the theory that the act done related 
to the administration of local or internal affairs and related to the 
welfare of its residents and was therefore an act done in the munici- 
pality’s corporate capacity."° Why regulation of a municipal ceme- 
tery does not fall within the same classification as garbage and 
sewage disposal and preservation of public health (these being govern- 
mental functions) is difficult to understand. 

Another illustration of the difficulties in distinguishing between 
governmental and proprietary functions is found where injury is sus- 
tained as a result of negligence connected with that part of a pro- 
prietary enterprise which is used in connection with a governmental 
function. In the very recent case of Christian v. New London," 
a child was electrocuted upon touching a fallen wire which was part 
of the street-lighting system. The municipally-owned utility in that 
case furnished electrical energy to private customers as well as 
furnishing it to the city for street lighting purposes. The court 
refused to permit the defense of governmental function in lighting 
the streets on the ground that the city, by engaging in the manufac- 
ture and delivery of electrical current, was engaging in a proprietary 
function, and the fact that it was one of its own customers did not 
create a division of its plant into proprietary and governmental de- 
partments. The court pointed out that the opposite holding would 





maintained. Lickert v. Harp, 213 Wis. 614, 252 N.W. 296 (1934); Crowley v. 
Clark Co., 219 Wis. 76, 261 N.W. 221 (1935). 

(10) Street cleaning. Bruhnke v. La Crosse, 155 Wis. 485, 144 N.W. 1100 
(1914). 

(11) The operation of draw or bascule bridges. Evans v. Sheboygan, 153 
Wis. 287, 141 N.W. 265 (1913). 

The following activities have been held proprietary functions: Water utilities, 
Piper v. Madison, 140 Wis. 311, 122 N.W. 730 (1909); State Journal Printing Co. 
v. Madison, 148 Wis. 396. 134 N.W. 909 (1912); Nemet v. Kenosha, 169 Wis. 
279, 172 N.W. 711 (1919); Fiel v. Racine, 203 Wis. 149, 233 N.W. 611 (1930); 
Badten v. Stevens Point, 209 Wis. 379, 245 N.W. 310 (1932); T. M. E. R. & L. Co. 
v. Milwaukee, 209 Wis. 656, N.W. (1932); Strohmeir v. Wis. Gas. & Electric Co., 
214 Wis. 564, 253 N.W. 798 (1934). Electric utilities, Christian v. New London, 
234 Wis. 123, 290 N.W. 621 (1940). Undoubtedly the same holding would be 
made in case of any other business conducted by the municipality as a commer- 
cial venture. 

** Wallace v. Menasha, 48 Wis. 79, 4 N.W. 101 (1879). 
** Hollman v. Platteville, 101 Wis. 94, 76 N.W. 1119 (1898). 
* 234 Wis. 123, 290 N.W. 621 (1940). 
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make recovery depend upon which wire fell and would overlook the 
fact that the hazards are the same to the individual suffering injury, 
no matter who owns the utility. Of course, this argument may be 
made in every case of injury by a governmental function and usually 
the court will not allow recovery for this reason alone. 

In holding liability existed, the court adopted a position con- 
trary to its previous trend. Only six years before, in Strohmeir v. 
Wisconsin Gas & Electric Company,® we find the court denying 
recovery in a similar case. There the court gave as one of the grounds 
of its holding that no recovery could be had for damage due to an 
explosion caused by negligently severing a gas pipe in the course of 
digging a trench to connect a fire hydrant with a water main that 
placing the fire hydrant and digging the trench to supply it were gov- 
ernmental acts, even though the operation of the waterworks system 
was proprietary. This holding was expressly overruled in the 
Christian case. Somewhat the same doctrine as the Strohmeir reason- 
ing is found in Piper v. Madison’® where the court said that the city 
was liable for negligent acts in connection with the water utility 
“except for such as are performed by them [the employees of the 
municipality] in the actual work incident to extinguishing fires.” 
Since the decision in the Christian case, this must be limited to actual 
fire fighting, because not even maintenance of the hydrant itself, 
under the reasoning of that case, would be construed to be a govern- 
mental act. 


However, it must be kept in mind that the controlling element 
in the Christian case is the fact that the city was engaging in the 
business of selling current, and the corporate capacity and the gov- 
ernmental capacity of the city were indistinguishable so far as con- 
trol, maintenance and delivery of the power were concerned. There- 
fore, if a municipality operates an electric plant solely to provide 
current for street lighting purposes or a waterworks solely for fire 
fighting purposes, it is probably not liable for injuries due to negli- 
gence resulting in the course of such operations, because in such a 
situation the court could not seize upon the proprietary function as 
a peg upon which to hang liability. 

Where, in the course of its operation of a utility system, the 
municipality negligently creates a dangerous situation in an area 
over which it has control in its governmental capacity, as where a 





* 214 Wis. 564, 253 N.W. 278 (1934). 
140 Wis. 311, 122 N.W. 730 (1909). 
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trench is dug through a municipal swimming pool,”® or an excavation 
is made in the street,” the claim of governmental function is unavail- 
ing. 

Yet another illustration of the often blurred line of demarcation 
between the two functions is to be found in contrary holdings of the 
Wisconsin Supreme Court and the old Federal Circuit Court on the 
question of the classification of the operation of draw and bascule 
bridges. The Wisconsin rule is that the operation and maintenance 
of a draw or bascule bridge is a governmental function ;** this for 
the reason that to a traveler on a highway the bridge is part of the 
road, and road maintenance is a governmental function. However, 
a few years before the first Wisconsin holding on the subject, the 
Federal Circuit Court when faced with the identical question held 
that draw and bascule bridges were operated by a city in its corpo- 
rate capacity, and were, therefore, proprietary functions.** The 
Circuit Court argued that the city derived benefit in its corporate 
capacity from the use of the bridge in that it resulted in the improve- 
ment of the territory within its limits, and, therefore, the bridge 
was not a governmental function. The view of the Wisconsin court 
seems more logical and consistent with the notion that street main- 
tenance is a governmental function. As was pointed out by the Wis- 
consin court, in maintaining a bridge a city receives no more benefit 
it its corporate capacity than it does in maintaining a street and, 
moreover, the duty of maintaining both the street and the bridge is 
enjoined upon cities by statute—the distinguishing characteristic 
of a governmental, rather than a corporate, function. 

Although the court in a number of cases had held that construction 
and maintenance of highways is a governmental function,** in 
Jensen v. Oconto Falls®® the court said, “The duty of maintaining 
highways in sufficient repair is imposed by statute and is not discre- 
tionary or governmental in its nature.” However, in that case it was 
recognized that travelers had no right of action for injuries caused 
by insufficiency or want of repair of highways at common law and 
recovery was allowed solely on the basis of the statute making muni- 
cipalities liable for injuries caused by insufficiencies and want of re- 





* Nemet v. Kenosha, 169 Wis. 379, 172 N.W. 711 (1919). 

™ Badten v. Stevens Point, 209 Wis. 379, 245 N.W. 310 (1932). 
™ Evans v. Sheboygan, 153 Wis. 287, 141 N.W. 265 (1913). 
* Naumberg v. Milwaukee, 146 Fed. 641 (C. C. A. 7th, 1906). 
™See cases cited in note 14 (9), supra. 

* 186 Wis. 386, 202 N.W. 676 (1925). 
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pairs of highways.*® The statement was apparently made without 
consideration of the many Wisconsin cases holding the duty to be 
purely governmental and it was expressly repudiated in Crowley v. 
Clark County.?* 


Another Wisconsin case also contains language to the effect that 
street construction is not a governmental function. In Durkee v. 
Kenosha,”* a city was held liable in tort because its officers seized 
and sold property of plaintiff to pay a void assessment for benefits 
from the opening of a street. The court there said that, “the laying 
out and opening of streets, and the collection of assessments there- 
for ... [are] deemed strictly municipal functions.” However, as the 
damage in that case was not a result of use of the street for travel, 
but of the illegal assessment, the case is distinguishable. The court 
distinguished the case from Wallace v. Menasha*® on the ground that 
there the taxes were general taxes, levied to support the govern- 
ment and not a “mere local assessment for a municipal improvement 
in which the general public has no direct concern.” 


B. Proprietor to Proprietor Relationship 


Finding that the relationship of proprietor to proprietor rather 
than the relation of governor to governed exists between the munici- 
pality and the injured party is a second means of imposing liability 
for tort upon municipal corporations. This means liability will be 
imposed in a given case even though the municipality is at the same 
time engaged in conducting a governmental function. The principle 
is well stated in the case of Morrison v. Eau Claire®® as follows :— 


While a municipality is not liable for damages resulting from 
mere performance of governmental functions, such exemption 
applies only against those toward whom the act is governmental, 
not against those toward whom the city’s attitude and relation 
is that of a proprietor. Obviously, while a municipality is per- 
forming a function of general state government in making high- 
ways, erecting and maintaining schoolhouses, constructing sewer 
systems and the like, it also becomes an owner of property in so 
doing, and it is bound to govern its management of such prop- 
erty by substantially the same rules as other properties similarly 





Sec. 81.15. The effect of this statute on the problem is considered more 
fully infra pp. 562 et seq. 

7219 Wis. 76, 261 N.W. 221 (1935). 

%59 Wis. 123, 17 N.W. 677 (1883). 

48 Wis. 79 (1879). 

115 Wis. 538, 544, 92 N.W. 280, 282 (1902). 
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situated. The adjoining landowner has the same rights to lateral 
support for his soil, to the uninterrupted flow of any watercourse, 
as if his neighbor were a private individual, and in respect to 
such rights a city’s attitude is that of a proprietor, and not merely 
governmental. Toward such persons the city does an unlawful 
act... . It does not merely do a lawful thing in an unlawful 
manner. (Italics supplied.) 

The operation of the principle is well illustrated by the compara- 
tively recent case of Young v. Juneau County®4 In the Young 
case plaintiff’s property was set afire by sparks from a defective 
steam engine being operated by county employees in an adjoining 
gravel pit owned by the county and used to furnish road building 
materials, thus being operated in pursuance of a governmental func- 
tion. Had plaintiff been injured while in the gravel pit no recovery 
could have been had against the county, regardless of any wrong- 
doing on the part of the county’s employees or defect in the equip- 
ment.8? Recovery was allowed, however, on the doctrine of liability 
for proprietor relationships. 

Rosenberry, J., in the Young case recognized that the doc- 
trines of non-liability where the relationship is governmental and 
liability where the relationship is that of one proprietor to another 
are inconsistent and might lead to “devious” results if pushed to 
the extreme. It was to illustrate this that he gave his now famous 
example of the burning haystacks. He pointed out that if a negli- 
gently operated road roller on the street gave off sparks which 
set fire to a traveler’s load of hay, there was apparently no liability 
because to the traveler the municipality was exercising a governmental 
function, and the relation was that of governor and governed. But 
if the same negligently operated road roller at the same instant 
gave off sparks which also set fire to a haystack in an adjoining pro- 
prietor’s field, there would be liability. 

That the Chief Justice’s forebodings have been realized, with 
a result not only “devious,” but shocking to one’s sense of justice, 
is shown by the different results in two actual, not hypothetical, cases. 
In Matson v. Dane County,** plaintiff’s two children drowned in a 
water hole on plaintiff’s land adjoining a highway. This water hole 
was the result of erosion and removal of lateral support to plaintiff’s 





* 192 Wis. 646, 212 N.W. 295 (1927). 
“ Bruhnke v. La Crosse, 155 Wis. 485, 144 N.W. 1100 (1900); De Baere v. 
Oconto, 208 Wis. 377, 243 N.W. 221 (1932). 
172 Wis. 522, 179 N.W. 774 (1920). 
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land caused by improperly placing a culvert under the road. The 
court agreed with plaintiff’s contention that the water hole was a 
nuisance and trap, and since the relationship to the plaintiff was that 
of one proprietor to another, the county’s demurrer to plaintiff’s com- 
plaint was overruled. The court recognized that care of the highways 
is a governmental function, but held that the relationship here was 
not that of governor to governed, but of one proprietor to another. 

The case of Erickson v. West Salem** is substantially similar on 
its facts to the Matson case, save in one respect. In the Erickson 
case, there was no injury to plaintiff’s property. Plaintiff’s son there 
drowned by falling into an open ditch full of running water at the 
mouth of a sewer pipe which was not protected by bars or guards. 
Recovery was denied on the ground that the village in constructing 
and maintaining the open ditch and closed drain or sewer acted in 
a governmental capacity, and the relation between the village and 
the deceased was that of governor and governed. 

Other illustrations of the contrary results reached, depending upon 
which of the principles is applied, though the factual situations are 
substantially similar, might be cited. One such instance is furnished 
by the cases of Spellman v. Caledonia®® and Barden v. Portage.®® 
In the Barden case, the city, acting under statutory authorization, 
built levees to protect land along a river from overflow. Plaintiff’s 
lands, which were beyond the limits of those which the city had under- 
taken to protect, were flooded when the course of the river was 
changed as a result of the flood control operations. The city’s lia- 
bility was upheld on the ground that toward the plaintiff’s lands 
the city was exercising no governmental or protective function, but 
was merely an upper riparian owner, and hence subject to the lia- 
bilities of that relationship. 

In the Spellman case, on the other hand, liability was denied on 
the theory of a governor-governed relationship in the course of a 
governmental function. There the town also constructed levees for 
flood protection, but negligently maintained them so that land pro- 
tected by the levees was flooded. The court held that toward these 
lands the municipality was exercising the governmental function of 
flood control and therefore was not liable for the negligence. The 
court admitted that had the municipality been constructing levees 





* 205 Wis. 107, 236 N.W. 579 (1931). 
*117 Wis. 254, 94 N. W. 27 (1903). 
*79 Wis. 126, 48 N.W. 210 (1891). 
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to maintain the river as a waterway, or to conduct water for dis- 
tribution through waterways, the relationship of the municipality 
toward the adjoining land would be that of an ordinary proprietor, 
bound as an individual to respond in damages for wrongful acts. 

The liability of a proprietor to a proprietor applies in all cases 
where the rights of adjoining property owners to the quiet and 
peaceful enjoyment of their premises are disturbed by the actions 
of the municipality, and whether the municipality is then acting in 
a governmental or proprietary capacity is immaterial.** Of course, 
the liability of the municipality is no greater than the liability of a 
private property holder under the same circumstances. The munici- 
pality in its use and control of property is subject to the same rules 
as govern a private person in the use of his property.** 

The laying out of streets and roads, their grading and repair, 
is for the benefit of the general public as users of the streets, and 
toward them the action of the municipality is governmental.*® How- 
ever, to the neighboring land owner, the municipality is not acting as 
governor to governed because the municipality is not carrying on this 
activity primarily to benefit him as a land owner. It is only when he 
leaves his property and comes onto the street that the municipality 
is acting in a governmental capacity to him. Consequently, the muni- 
cipality is liable to him if it invades any of his property rights as a 
land owner in the course of street operations.*® 





* Pettigrew v. Evansville, 25 Wis. 223 (1869); Hoyt v. Hudson, 27 Wis. 
650 (1871); Harper v. Milwaukee, 30 Wis. 365 (1872); Gilluly v. Madison, 63 
Wis. 518, 24 N.W. 137 (1885); Shroeder v. Baraboo, 93 Wis. 95, 67 N.W. 27 
(1886) ; Morrison v. Eau Claire, 115 Wis. 538, 92 N.W, 280 (1902); Winchell v. 
Waukesha, 110 Wis. 101, 85 N.W. 668 (1901); Spellman v. Caledonia, 117 Wis. 
254, 94 N.W. 27 (1903); Bunker v. Hudson, 122 Wis. 43, 99 N.W. 448 (1904); 
Tvamkohler v. Milwaukee, 124 Wis. 144, 101 N.W. 706 (1905); Morrison v. 
Fisher, 160 Wis. 621, 152 N.W. 475 (1915); Matson v. Dane Co., 172 Wis. 522, 
179 N.W. 774 (1920); Young v. Juneau Co., 192 Wis. 646, 212 N.W. 295 
(1927); Hasslinger v. Hartland, 234 Wis. 201, 290 N.W. 647 (1940). This list of 
cases is not exhaustive, many others might be cited. 

See cases cited supra, note 37, especially Pettigrew v. Evansville, Holt v. 
Hudson, and Morrison v. Eau Claire. 

* See cases cited in note 14 (9), supra. 

“ This is brought out very clearly in the excerpt from Morrison v. Eau Claire, 
printed at pp. 549-550, supra. Cases illustrative of the liability of a municipality as 
a proprietor for damage to adjoining property owners in the course of street and 
highway operations are as follows: Squiers v. Neenah, 24 Wis. 588 (1869); 
Durkee v. Kenosha, 59 Wis. 123, 17 N.W. 677 (1883); Meinzer v. Racine, 68 
Wis. 241, 32 N.W. 139 (1877) ; Nicolai v. Vernon, 88 Wis. 551, 60 N.W. 999 (1894) 
Bunker v. Hudson, 122 Wis. 43, 99 N. W. 448 (1904) ; Damkoehler v. Milwaukee, 
124 Wis. 144, 101 N.W. 706 (1905) ; Matson v. Dane Co., 172 Wis. 522, 179 N.W. 
774 (1920). In some of these cases, the construction and maintenance of streets 
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The disposal of sewage and garbage is likewise a governmental 
function. In Hasslinger v. Hartland** the municipality was engaged 
in operating a sewage disposal plant. The plant, although properly 
constructed and operated, gave off noxious odors which disturbed 
plaintiff in his peaceful possession of neighboring property. Recovery 
was allowed on the ground that while operating the sewage dis- 
posal plant is a governmental function, the relation to the plaintiff 
was that of one proprietor to another, and, therefore, the munici- 
pality was liable for maintaining a nuisance. So too might a munici- 
pality be found liable for maintaining a public park if it attracted 
large groups of noisy people and thus disturbed neighboring property 
owners. * 

Somewhat the same idea is the basis for municipal liability in 
the case of defective sewers and insufficient and improper drainage 
of the streets. The liability is based upon the duty of one proprietor 
to another with respect to surface waters*® and nuisance. 


In the latest word of the Supreme Court on the subject of muni- 
cipal liability for defective sewers, the University Co-op case,*® the 
true basis of the liability was overlooked, and consequently the court 
went to considerable trouble to qualify a statement made in Erickson 
v. West Salem*® to the effect that sewers are established, constructed 
and maintained as governmental functions. The court evidently over- 
looked entirely the principle here under discussion, namely, that 
though a function is governmental, the municipality still is liable when 
the property rights of neighboring property holders are invaded. 





and highways is referred to as a “proprietary” or a “municipal” function, see the 
Durkee and Damkoehler cases in particular. However, a study of the cases makes 
it clear that the basis of the liability is the relation to the neighboring landowner 
of proprietor to proprietor and not any idea that street and highway work is a 
proprietary, as distinguished from a governmental, function. 

“234 Wis. 201, 290 N.W. 647 (1940). 

“In a very recent Wisconsin case the Supreme Court has so held, at least 
by way of a strong dictum. Blake v. Madison, — Wis. —, 297 N.W. 422 (1941). 

“Pettigrew v. Evansville, 25 Wis. 223 (1869); Hoyt v. Hudson, 27 Wis. 
657 (1871). 

“Smith v. Milwaukee, 18 Wis. 63 (1864); Harper v. Milwaukee, 30 Wis. 
365 (1872); Gilluly v. Madison, 63 Wis. 518, 24 N.W. 137 (1885). No effort is 
made in this comment to go into the exact duty of a municipality to provide 
sufficient sewers and drainage. The law is well summarized in the recent case 
of Trustees of University Co-operative Co. v. Madison, 233 Wis. 100, 288 N.W. 
742 (1939), which cites and discusses the leading earlier Wisconsin cases on the 
subject. 

“Trustees of University Co-operative Co. v. Madison, 233 Wis. 100, 288 
N.W. 742 (1939). 

205 Wis. 107, 109, 236 N.W. 579, 580 (1931). 


— 
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C. The “Nuisance” Problem 


The nuisance pattern differs from the two patterns previously dis- 
cussed in that the important element is the nature of the tort rather 
than the relationship of the parties, or the background against which 
the tort is committed. 

It is the law of many jurisdictions*’ that a municipality is liable 
if it maintains a nuisance even in the course of a governmental func- 
tion. However, the rule is otherwise in Wisconsin, and it is under 
the proprietor relationship principle that we find most of the cases 
holding a municipality liable for maintaining a nuisance. The muni- 
cipality in these cases is not held liable merely because it maintained a 
nuisance ; Virovatz v. Cudahy* definitely settled that. In the Virovatz 
case plaintiff’s son drowned in the municipal swimming pool. Plain- 
tiff charged that the pool was a nuisance in that the bottom was 
uneven and composed of heavy mud, and that defendant knew of the 
condition, but made no effort to remedy it. The court held that the 
muncipality, in maintaining the swimming pool, was acting in a 
governmental capacity and in the relationship of governor and gov- 
erned to the person drowned, and because of this was not liable, even 
though the condition causing the drowning amounted to a nuisance. 
The court has reaffirmed this position in the very recent case of 
Flasslinger v. Hartland.” 

The Virovatz decision came as a surprise to many attorneys. 
Previously the court had stated in a number of cases that a munici- 
pality might not maintain a nuisance even when acting in a govern- 





“6 McQuillin, Municipal Corporations (2d ed. 1928) § 2812 and cases cited. 

“211 Wis. 357, 247 N.W. 341 (1933). 

“234 Wis. 201, 290 N.W. 647 (1940). The court by way of dictum in 
Grinde v. Watertown, 232 Wis. 551, 288 N.W. 196 (1939), again intimated that a 
municipality is liable for maintaining a nuisance when operating in a govern- 
mental capacity, citing Harper v. Milwaukee, 30 Wis. 365 (1872), and Bruhnke v. 
La Crosse, 155 Wis. 485, 144 N.W. 1100 (1914). The Harper case involved a 
proprietor-proprietor relationship, overflow from a defective gutter causing dam- 
age to adjoining property; and in the Bruhnke case it is stated that “when a 
city creates a nuisance it is not acting in a govenrmental function, but is doing 
something forbidden by law.” It was there held that street cleaning is a govern- 
mental function and consequently the municipality was not liable for the injury. 
The court evidently overlooked the Virovatz case when it made the statement in 
the Grinde case. The Grinde case involved an injury to a child in a public park, 
and the actual holding was that at most there was merely negligence, and the 
Virovatz case is not mentioned. 
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mental capacity,°° and in numerous cases where recovery was denied 
on the grounds of governmental function, the court had included in 
its opinions statements to the effect that the wrongdoing on the part 
of the defendant municipality did not amount to a nuisance,®! and 
in still other cases where recovery was allowed, it was held that a 
nuisance had been created,5* so it was generally thought to be the 
law of Wisconsin that a municipality was liable for nuisance even 
when acting in a governmental capacity. 

A study of the cases reveals that in all, or at the most, in all 
but two of the cases®* where the plaintiff’s claim of nuisance was 
apparently successful, the real basis of liability was either (a) a pro- 
prietary, rather than a governmental function,®* (b) a violation by 
the municipality of its statutory duty to keep the highways and 
sidewalks in proper condition for travelers,» or (c) a proprietor- 
proprietor relationship.** On the other hand, in Schultz v. Mil- 
waukee,*" where plaintiff was injured as a result of failure of the 
police to prevent sledding on the public streets, the court said “the 
coasting was a grevious public nuisance, which the city authorities 
ought to have prevented or suppressed,” but recovery was denied 
because the municipality was acting in a governmental capacity, in 
the relation of governor to governed, toward the person injured. 
And, in the Hasslinger case,®* a municipal sewage disposal plant, ad- 





"See Winchell v. Waukesha, 110 Wis. 101, 107, 85 N.W. 668, 670 (1901); 
Bernstein v. Milwaukee, 158 Wis. 576, 578, 149 N.W. 382, 383 (1914); Jensen v. 
Oconto Falls, 186 Wis. 386, 391, 202 N.W. 676, 678 (1925); Young v. Juneau 
Co., 192 Wis. 646, 650, 212 N.W. 295, 296 (1927). 

™ See, for example, Bruhnke v. La Crosse, 155 Wis. 485, 489, 144 N.W. 1100, 
1101 (1914). 

™See, for example, Harper v. Milwaukee, 30 Wis. 365 (1872); Gilluly v. 
Madison, 63 Wis. 518, 24 N.W. 137 (1885); Hughes v. Fond du Lac, 73 Wis. 
380, 41 N.W. 407 (1889) ; Schroeder v. Baraboo, 93 Wis. 95, 67 N.W. 27 (1896) ; 
Winchell v. Waukesha, 110 Wis. 101, 85 N.W. 668 (1901). 

"Little v. Madison, 42 Wis. 643 (1877); Hughes v. Fond du Lac, 73 Wis. 
380, 41 N.W. 407 (1889). 

“ Nemet v. Kenosha, 169 Wis. 379, 172 N.W. 711 (1919). 

* Wis. Stats. (1939) § 81.15. Adams v. Oshkosh, 71 Wis. 49, 36 N.W. 
614 (1888); King v. Oshkosh, 75 Wis. 517, 44 N.W. 745 (1890); Cairncross v. 
Pewaukee, 78 Wis. 66, 47 N.W. 13 (1890); Stephani v. Manitowoc, 89 Wis. 
467, 62 N.W. 176 (1895). 

™ Smith v. Milwaukee, 18 Wis. 63 (1864); Pettigrew v. Evansville, 25 Wis. 
223 (1869); Harper v. Milwaukee, 30 Wis. 365 (1872); Gilluly v. Madison, 63 
Wis. 518, 24 N.W. 137 (1885); Schroeder v. Baraboo, 93 Wis. 95, 67 N.W. 27 
(1896) ; Winchell v. Waukesha, 110 Wis. 101, 85 N.W. 668 (1901); Matson v. 
Dane Co., 172 Wis. 522, 179 N.W. 774 (1920); Hasslinger v. Hartland, 234 Wis. 
201, 290 N.W. 647 (1940). 

"49 Wis. 254, 5 N.W. 342 (1880). 

“ Hasslinger v. Hartland, 234 Wis. 201, 290 N.W. 647 (1940). 
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mittedly a governmental function, was held a nuisance and liability 
_ attached because of the proprietor relationship between the munici- 
pality and the plaintiff. 

As a matter of consistency in the law of municipal liability, the 
Virovatz and Hasslinger cases seem eminently sound to the writer. 
As pointed out earlier in this discussion, the only basis for holding 
that a municipality is not liable for its torts is that it is engaged in 
a governmental function in which the relationship of governor and 
governed exists between the municipality and the injured party. 
Toward a neighboring possessor of land, even though the municipality 
is engaged in a governmental function, the relationship of governor 
and governed does not exist.®® Likewise, toward a person suffering 
injury in the course of a proprietary activity, the relationship of 
governor and governed does not exist. Consequently, in these two 
situations, the exempting element of governor-governed relationship 
being absent, the municipal corporation and the injured plaintiff are 
on the same footing, and any ground of liability, be it negligence or 
nuisance or what not, may be availed of. Likewise, where the exempt- 
ing element does exist, there seems no justification for distinguishing 
between negligence and nuisance—imposing liability in the former 
case and not in the latter. It is submitted that what is important from 
the standpoint of liability is the relationship of the parties, the back- 
ground against which the tort was committed, rather than the par- 
ticular nature of the wrong. To place the emphasis upon the wrong 
rather than the relationship is to forget the principle underlying the 
exemption of municipalities from tort liability. 

Under this theory of the principles underlying the liability of 
municipal corporations for torts, the two cases which are commonly 
cited as imposing liability for tort, even though there was present 
a governmental function and the relationship of governor and gov- 
erned, seem erroneous and, if they truly support that principle, 
should be expressly overruled. If they do not, they should be ex- 
plained so that the law may be clarified and this troublesome problem 
settled for once and for all. These cases are Little v. Madison® and 
Hughes v. Fond du Lac.™ 





® Barden v. Portage, 79 Wis. 126, 48 N.W. 210 (1891); Morrison v. Eau 
Claire, 115 Wis. 538, 92 N.W. 280 (1902); Bunker v. Hudson, 122 Wis. 43, 
99 N.W. 448 (1904); Matson v. Dane Co., 172 Wis. 522, 179 N.W. 774 (1924); 
Hasslinger v. Hartland, 234 Wis. 201, 290 N.W. 647 (1940). 
"42 Wis. 643 (1877). 
“73 Wis. 380, 41 N.W. 407 (1889). 
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In the Little case, the complaint alleged that the city had know- 
ingly and carelessly issued a license authorizing a bear show to be 
held in a public street, which bear show constituted an obstruction 
calculated to frighten teams of horses, and therefore constituted a 
nuisance for which the city was liable under the statute,®? and 
that plaintiff’s team of horses was frightened by the bears, and plain- 
tiff’s wife sustained injury thereby. The complaint was held good 
on demurrer. The court said: 


... can there be a doubt as to the liability of the city for the injury, 
both on the ground that it failed to perform its legal duty of 
keeping the street free from all dangerous obstructions and nuis- 
ances, and upon the other ground, that the exhibition was author- 
ized? We should certainly hesitate to sanction the principle that 
a municipal corporation might knowingly and unnecessarily per- 
mit or authorize a nuisance or dangerous obstruction to be placed 
in one of its streets, without being answerable for damages oc- 
casioned thereby. Such a rule would be in conflict with all the 
adjudications of this court holding towns and cities liable for 
injuries sustained in consequence of defective streets and side- 
walks. (Italics supplied.) 

While the court did not expressly say the statute (the present 
Section 81.15) was the basis of liability, the portion of the opinion 
quoted above, together with a reading of the summary of the argu- 
ments of both sides, leaves no doubt that the complaint was held 
to state a cause of action under the statute making the city liable 
for injuries due to defective streets. The discussion of nuisance 
indulged in by both sides was not for the purpose of showing that.a 
common law liability for nuisance did or did not exist, but was for 
the purpose of determining whether the city carried out the duty 
imposed upon it by its charter to abate all nuisances in addition to 
its duty to maintain its streets and highways in a safe condition 
under the general statutes, Section 81.15. 

It is evident that the Little case has been misinterpreted in sub- 
sequent cases both by the court and plaintiffs seeking to establish 
a common law liability for nuisance. 

In the Hughes case, plaintiff’s horse was frightened and ran away 
when the animal saw a large road roller which the city’s employees 
had left on the highway, with the result that plaintiff was injured. 
The city charter provided that written notice of injury must be 





@ Wis. Stat. (1871) c. 19, § 156 (imposing liability for defective streets). 
Now § 81.15. 
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given within five days in case of injuries resulting from defects in 
streets. The notice was not given within five days, though it was 
given within thirty days. The city contended that its liabliity was 
wholly statutory, and therefore a strict compliance with the charter 
provisions was essential. The court expressed grave doubts as to 
the constitutionality of the five day provision if the liability were 
wholly statutory, but held that the liability was not statutory, but was 
a common-law liability for the creation of a nuisance in the public 
street for which the city was liable just as a private individual would 
have been for a similar act. The court stressed the fact that the 
“nuisance” had been created by the city “as much as though it had 
dug a ditch in the street or placed a pile of stone or any other ob- 
struction in the highway, which made it dangerous to travelers.” 
(pp. 382-383). The court said that “any act or obstruction which 
unnecessarily incommodes or impedes the lawful use of a highway 
by the public is a nuisance.” (p. 382) 

These two cases have been repeatedly cited by counsel seeking to 
fasten liability for a nuisance upon a municipality, and as constantly 
distinguished by the court, but they have never been overruled. 





“In Schultz v. Milwaukee, 49 Wis. 254, 5 N.W. 342 (1880), the application 
of the doctrine of the Little case was limited to the actual licensing of public 
nuisances in the street or unlawful use of streets for any purpose in excess of the 
authority of the city council. This interpretation was affirmed in the second 
Little case Little v. Madison, 49 Wis. 605, 6 N.W. 249 (1880), where it was 
held that the mere licensing of the bear show did not make the city liable, the 
exhibitors using the street without permission. Failure to prevent the bear show 
was there held merely a breach of police duty, mere negligence in prevention, 
rather than an active wrong on the part of the city itself. 

In Morrison v. Eau Claire, 115 Wis. 538, 92 N.W. 280 (1902), the injury was 
due to failure on the part of the city to remove a pile of rubbish from the 
street, but there was no allegation that the city was responsible for the rubbish 
being there in the first instance. Both the Hughes and Little cases were distin- 
guished on the ground that they were instances in which the city had done 
unlawful acts, while failure to remove the rubbish was merely an improper 
or negligent act connected with the maintenance of the highway. 

In Ziegler v. West Bend, 102 Wis. 17, 78 N.W. 164 (1899), plaintiff fell 
into a manhole, the cover of which was improperly adjusted. The Little and 
Hughes cases were cited as cases of nuisances and obstructions in the street 
unconnected with the construction or repair of the street. While this is true of 
the Little case, it is not true of the Hughes case, since the accident was there 
caused by a street roller used in street maintenance. 

In Calvert v. Appleton, 196 Wis. 241, 219 N.W. 104 (1928), the injury was 
due to a water pipe projecting one and one-half inches out of the sidewalk. It 
was admitted that this did not render the sidewalk defective under the statute, 
and it was held that it therefore could not amount to a nuisance. The Little 
and Hughes cases were again referred to as cases of use of the highway entirely 
foreign to the purposes for which highways are created and maintained. 

In Erickson v. West Salem, 205 Wis. 107, 236 N.W. 579 (1931), the court 
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It is submitted that the Little case was correctly decided but 
subsequently misinterpreted, and the Hughes case is erroneous, even 
under the limitation of the Skiris case.** There is a line of cases, 
both before and after the Little and Hughes cases holding that where 
a municipality itself places articles in or near a road which are cal- 
culated to frighten horses of ordinary gentleness, and leaves those 
articles in or near the road for more than a reasonable time, the 
municipality has breached its statutory duty under Section 81.15 
to maintain its highways free from insufficiency and want of repairs 
and that the cause of action is entirely statutory. 

It will be noted that this was precisely the situation causing the 
injury in the Little and Hughes cases—plaintiff’s horse became 
frightened when it saw the bears in the former case, and the road 
roller in the latter. To distinguish the Little and Hughes cases 
on the ground that the act of the city was unconnected with the 
construction or repair of the street (Zigler v. West Bend), or 
on the ground that the municipality itself did the unlawful act 
(Morrison v. Eau Claire and Skiris v. Port Washington), or be- 
cause it represented a use of the highway entirely foreign to the 
purposes for which highways are created and maintained (Calvert v. 





said that although the condition creating injury was held a nuisance in the 
Hughes case, the decision was based upon the unlawful act of obstructing the 
street. 
In Crowley v. Clark Co., 219 Wis. 76, 261 N.W. 221 (1935), plaintiff was 
injured in a collision with a county snow plow being driven without red warning 
lights in violation of a statute. Recovery was denied against the county on the 
ground of governmental function. The Hughes case was explained as a case 
where the municipality permitted an obstruction to exist upon its highways for an 
unreasonable length of time which rendered the highway insufficient and unsafe 
for travel. 

In Skiris v. Port Washington, 223 Wis. 58, 269 N.W. 556 (1936), the city 
blocked off a street so that children might slide on it. Plaintiff was injured while 
sliding when he collided with a vehicle which a neighbor had left on the highway 
with the knowledge and consent of the city. The notice required by § 81.15 was 
not given so plaintiff sought to show a common law liability for nuisance. The 
court cited the Hughes case for the proposition that the city was liable for creating 
a nuisance in a publie street irrespective of § 81.15, but held that this rule 
did not apply to cases where the obstruction or nuisance 1s created by another. 
In such a case the only liability upon the city is under § 81.15. This case 
definitely limits the Hughes and Little cases to cases where the municipality 
itself creates the situation causing injury. 

“Skiris v. Port Washington, 223 Wis. 58, 269 N.W. 556 (1936). See note 
63, supra. 

“Foshay v. Glen Haven, 25 Wis. 288 (1870); Cairncross v. Pewaukee, 78 
Wis. 66, 47 N.W. 13 (1890); Loberg v. Amherst, 87 Wis. 634, 58 N.W. 1048 
(1894) ; Laird v. Otsego, 90 Wis. 25, 62 N.W. 1042 (1895); Carlton v. Green- 
field, 130 Wis. 342, 110 N.W. 208 (1907); Berg v. Auburn, 140 Wis. 492, 122 N.W. 
1041 (1909); Jensen v. Oconto Falls, 186 Wis. 386, 202 N.W. 676 (1925). 
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Appleton) seems, in the light of the line of cases holding the city 
liable under the statute for failure to maintain safe highways, to result 
in distinctions without differences. Indeed, the court came closest 
to the true basis of the Hughes case in Erickson v. West Salem, when 
it said that though the situation in the Hughes case was held to be a 
nuisance, the decision was based upon the unlawful act of obstructing 
the streets. 

In the Morrison case, it is pointed out that in Section 81.15 “the 
words ‘insufficiency or want of repair’ are not used in so restrictive a 
sense as to include only inadequacy of original construction and sub- 
sequent deterioration, but also include such obstacles and defects as 
render the use of the highway dangerous to one exercising ordinary 
care.” When we add to this the holdings that the municipality is liable 
when it itself causes to be placed in the highway an article which 
causes runaways of horses of ordinary gentleness, it seems clear 
that the Hughes case was erroneously decided, and the liability there 
should have been tested solely by the statute. 

Moreover, the Little case seems correct on principle. Since the 
placing of inanimate articles which frighten horses in the highway 
by a municipality renders the highway defective under the statute, 
it follows that the highway is rendered deficient under the statute 
whenever anything is done with reference to the highway which 
makes it unsafe for travelers. This is the plain import of the defini- 
tion of “insufficiency or want of repair” quoted from the Morrison 
case supra. Indeed, it was held that a pile of rocks placed in the 
street by a city’s employees without any barriers or lights to warn 
travelers of its presence was such insufficiency ;* likewise, with a 
rope stretched across a street by city employees; a dangerous 
excavation in the street ;** a defectively fastened manhole cover ;® 
permitting a large boat to remain in the street for an unreasonable 
length of time.”® From these situations, and especially in the light 
of the definition of the Morrison case, it is not unreasonable to say 
that to license a bear show in the public street is to render the high- 
way “insufficient” within the meaning of Section 81.15. A bear show 
can certainly be classified as an “obstacle rendering the use of the 
highway dangerous to one exercising ordinary care.” 





* Adams v. Oshkosh, 71 Wis. 49, 36 N.W. 614 (1888). 
* Kollock v. Madison, 84 Wis. 458, 54 N.W. 725 (1893). 
* Hein v. Fairchild, 87 Wis. 258, 58 N.W. 413 (1894). 
™ Cairncross v. Pewaukee, 78 Wis. 66, 47 N.W. 13 (1890). 
® Zeigler v. West Bend, 102 Wis. 17, 78 N.W. 164 (1899). 
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It is submitted that both the Little and Hughes cases present 
instances of failure on the part of the municipality to keep its streets 
free from “insufficiencies” as that term is used in Section 81.15, and 
that there is no basis for a common law liability. Therefore, the 
Hughes case should be overruled on that ground. 


D. Agent rather than a Regularly Employed Municipal Officer 


The final theory upon which liability for tort has been imposed 
upon a municipality in the absence of statute is that the injury was 
due to the conduct of one who was a mere “agent” of the municipality 
specially employed for particular work (the work being a govern- 
mental function), and not a regular public officer. This was held in 
Mulcairns v. Janesville.“ There plaintiff’s husband, an employee of 
the city, was engaged in constructing a cistern for use of the fire 
department in fighting fires. While he was in the cistern, the walls 
collapsed, due to improper construction, killing him. The city em- 
ployed one Shearer evidently for the sole purpose of superintending 
the construction of the cistern, and it was due to his negligence that 
the walls were poorly constructed. The city demurred to the com- 
plaint on the ground that the construction of the cistern was a govern- 
mental function. The demurrer was overruled by the trial court. The 
Supreme Court in sustaining the trial court’s order held that since 
the city engaged in its legal duty to construct cisterns for fire fight- 
ing purposes through its own agencies and not through the fire de- 
partment or its officers, or other officers of the city whose duty it was 
te perform such work, it could not rely on the defense of govern- 
mental function. The case of Hayes v. Oshkosh" was distinguished 
on the ground that there the agents were “not in the employment of 
the city, but acted rather as public officers” and therefore were per- 
forming “duties fixed by law and not special services contracted to 
be performed under employment of the city.” To distinguish be- 
tween negligence of an employee of the fire department as such, and 
negligence of another municipal employee not employed by the fire 
department, but still employed by the municipality to engage in work 
related to the activities of the fire department seems highly technical. 
The duration of the employment likewise’ seems immaterial. In the 
recent case of Mormon v. Douglas County," the court doubted 
whether the distinction of the Mulcairns case really existed. 





"67 Wis. 24, 29 N.W. 565 (1886). 
™ 33 Wis. 314 (1873). 
"224 Wis. 29, 271 N.W. 362 (1937). 
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II. THe SiTuaTIon As AFFECTED BY STATUTES 


We come now to a study of the extent to which municipal im- 
munity for tort has been done away with by various statutes. 


A. Statutory Liability for Defective Roads and Streets 


The statute which has done most to impose liability for tort upon 
municipalities is Section 81.15 which imposes liability upon 
municipalities for “insufficiency and want of repair” of their high- 
ways. The statute has been on the books since 1849 in one form or 
another, and was adopted from Massachusetts.” 

The statute, while mitigating to a certain extent the harsh 
effects of the common law rule, still is not too liberal in its terms. No- 
tice must be given within 30 days of the injury; damages are limited 
to $5,000 ;*5 no action may be maintained by a husband on account 
of injuries received by the wife, or by a parent on account of in- 
juries received by a minor child; and no recovery may be had for an 
injury resulting from an accumulation of ice or snow unless the ac- 
cumulation existed for at least three weeks prior to the time of the 
injury. 

Though they are not expressly mentioned, the statute applies to 
sidewalks as well as to roads.”® 

The remedy given by the statute is available only to those who 
are using the sidewalk or highway for the purpose of travel when 
injured.” A child playing on the sidewalk is a “traveler” so long 
as he is passing from place to place. It makes no difference whether 
one is passing from place to place for business, pleasure, or merely 
to gratify an idle whim.™™ 

As previously suggested the words “insufficiency or want of re- 
pairs” are not used in so restrictive a sense as to include only inade- 
quacy of original construction and subsequent deterioration, but 
also include such obstacles and defects as render the use of the high- 





™ Wis. Stat. (1939) § 81.15, R.S. (1849) c. 16, § 103. 

"Except in case of wrongful death. Moyer v. Oshkosh, 151 Wis. 586, 139 
N.W. 373 (1913). 

®Hollan v. Milwaukee, 174 Wis. 392, 182 N.W. 978 (1921); Le May v. 
Oconto, 229 Wis. 65, 281 N.W. 688 (1938). 

™ Foshay v. Glen Haven, 25 Wis. 288 (1870); Harper v. Milwaukee, 30 Wis. 
371 (1872); Kelley v. Fond du Lac, 31 Wis. 179 (1872); Hawes v. Fox Lake, 33 
Wis. 442 (1873); Draper v. Ironton, 42 Wis. 696 (1877); Goetz v. Ashland, 75 
Wis. 642, 44 N.W. 770 (1890) ; Reed v. Madison, 83 Wis. 171, 53 N.W. 547 (1892). 

™* Reed v. Madison, 83 Wis. 171, 53 N.W. 547 (1892); Le May v. Oconto, 
229 Wis. 65, 281 N.W. 688 (1938). 
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way dangerous to one exercising ordinary care."® Thus a municipality 
is liable if it allows extraneous matter rendering the highway danger- 
cus to travelers to remain upon the highway an unreasonable length 
of time.” 

The liability of the city for not properly guarding a street made 
dangerous to travelers by works of improvement, although it is not 
closed to travel, is said by the court to be an implied liability arising 
from the liability imposed by the statute for not keeping the highway 
in repair.® 

Under the statute, the highway need not be absolutely safe, but 
only reasonably so.*! However, the duty to construct reasonably safe 
highways in the first instance is absolute,** but the duty of discovering 
and repairing defects afterwards occurring due to acts of others 
and not the municipality is one involving only ordinary care.** Thus 
in all cases where the highway is proper in the first instance but 
becomes subsequently insufficient due to deterioration or actions of 
third parties the municipality must have actual notice thereof or 
sufficient time to acquire constructive notice must have elapsed to- 
gether with a reasonable time in which to repair the highway or 
otherwise guard against and prevent the injury in order for the muni- 
cipality to be liable.8* On the other hand, when the defect is one of 
original construction or the highway is rendered insufficient or out 
of repair by actions of the employees of the municipality, the munici- 
pality is presumed to have notice and therefore a time sufficient 
to enable the municipality to gain constructive notice need not have 
elapsed before liability attaches.*® Contributory negligence is a de- 
fence under the statute,°® and the comparative negligence act ap- 
plies.** 

The fact that the insufficiency in the street resulted from the 





™ Morrison v. Eau Claire, 115 Wis. 538, 92 N.W. 280 (1902). 

"See cases cited note 65, supra. 

* Klatt v. Milwaukee, 53 Wis. 196, 10 N.W. 162 (1881). 

"Wheeler v. Westport, 30 Wis. 392 (1872); Kawiecke v. Superior, 136 
Wis. 613, 118 N.W. 192 (1908); Morely v. Reedsburg, 211 Wis. 504, 248 N.W. 
431 (1933). 

“ Ward v. Jefferson, 24 Wis. 342 (1869); Peake v. Superior, 106 Wis. 403, 
82 N.W. 306 (1900); Morely v. Reedsburg, 211 Wis. 504, 248 N.W. 431 (1933). 

* Ward v. Jefferson, 24 Wis. 342 (1869); Peake v. Superior, 106 Wis. 403, 87 
N.W. 306 (1900); Morely v. Reedsburg, 211 Wis. 504, 248 N.W. 431 (1933). 

“ Lindgren v. La Crosse Co., 231 Wis. 347, 285 N.W. 772 (1939). 

** Stephani v. Manitowoc, 89 Wis. 467, 62 N.W. 176 (1895). 

*Pecor v. Oconto, 125 Wis. 335, 104 N.W. 88 (1905). 

**Morely v. Reedsburg, 211 Wis. 504, 248 N.W. 431 (1933). 
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work of an independent contractor employed by the city will not 
prevent the city from being liable under the statute.** 


The statute covers only roads of which the municipal road author- 
ities have charge and on which the whole public has an unrestricted 
right of travel so long as such authorities impose no restriction.*® 


The notice required to be given by the statute has been a condi- 
tion precedent to maintaining an action since the revision of 1878 
and failure to allege that the notice was given within the requisite 
time renders the complaint demurrable.*% It is because of failure 
to comply with the notice provision that the claim of liability at com- 
mon law is usually made. The court has construed the notice pro- 
visions rather strictly. This is illustrated by Hogan v. Beloit.** The 
notice in that case was held insufficient because it did not state 
“that satisfaction therefor is claimed,” although it did state that 
the city would be advised later as to expense. And in McKeague 
v. Green Bay®* where a husband sustained injuries and brought the 
action but his wife gave the notice, the notice was held not to be a 
substantial compliance with the statute because it was not given 
by the plaintiff himself. In the Hogan case the court said that it is 
the “legislative policy not to extend the privilege of bringing actions” 
under the statute. 


On the other hand, where the party injured dies within the 
period in which notice must be given without having given the notice, 
it is held that failure to give the notice will not bar an action brought 
for the relatives and estate of the deceased under Section 331.03.% 


From 1918 until 1931 counties were specifically charged by statute 
with the maintenance of the state trunk highways within their bound- 
aries, and the statute provided that claims for damages due to in- 
sufficiency or want of repairs should lie against the county and 





* Kollock v. Madison, 84 Wis. 458, 54 N.W. 725 (1893). 

® Kernan v. Eau Claire, 232 Wis. 587, 288 N.W. 198 (1939). Injury was due 
to a defective road in a park under the control of the municipal park board. 
Held, no liability. 

* Dorsey v. Racine, 60 Wis. 292, 18 N.W. 928 (1884); Soule v. Tomah, 81 
Wis. 349; 51 N.W. 571 (1892); Gutkind v. Elroy, 97 Wis. 649, 73 N.W. 325 
(1897) ; Calvert v. Appleton, 196 Wis. 235, 219 N.W. 102 (1928) ; Hogan v. Beloit, 
175 Wis. 199, 184 N.W. 687 (1921). 

"175 Wis. 199, 184 N.W. 687 (1921). 

"106 Wis. 577, 82 N.W. 708 (1900). 

* McKeigue v. Janesville, 68 Wis. 50, 31 N.W. 298 (1887); Laconte v. 
Kenosha, 149 Wis. 343, 135 N.W. 843 (1912). 
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that Section 81.15 should apply to such claims.** However in 1931 
this statute was repealed and a new one adopted® which provides 
that the state shall maintain the state trunk system but that it may 
make agreements with the various counties by which the counties 
shall do the actual work of maintenance with the state paying the 
cost. This statute is in effect at the present time. Under this sec- 
tion and Section 81.15 as it stood until 1939%* it was held that the 
counties were no longer “by law bound” to maintain the state trunk 
highways and therefore were not liable under Section 81.15 for in- 
juries due to insufficiency and want of repairs of the state trunk 
highways.®* It was also held that even though a county is main- 
taining a state trunk highway by agreement with the state and re- 
ceiving compensation therefor, it was not engaging in a proprietary 
function because the county did not profit by the transaction, and 
the purpose of the statute of 1931 was not to convert maintenance 
from a governmental to a proprietary enterprise.** In the Larsen 
case the court said that whether the 1931 legislature intended to 
abrogate the liability of counties under 81.15 and whether failure to 
amend 81.15 to preserve county liability was due to oversight was 
not clear, and therefore a legislative intent to create county liability 
when the duty is on the state could not be spelled out with sufficient 
certainty to enable the court to hold the county liable. 

Since no statute imposes a liability for defective construction or 
improper maintenance on the state, the result of the 1931 statute 
was that when one was injured by reason of an insufficiency or want 
of repair of a state trunk highway, it was damnum absque injuria. 
It seems inconceivable that the legislature should have consciously 
intended to exempt from the statute so large a group of highways. 

Section 81.15 was amended by the 1939 session of the legisla- 
ture,®® and now reads: “. . . but if such damage shall happen by 
reason of the insufficiency or want of repairs of a bridge, sluice- 





“Wis. Stat. (1919) § 1317—1 (a) and 5. See Matson v. Dane Co., 172 
Wis. 522, 525, 179 N.W. 774, 775 (1920). The section subsequently became 
$ 84.07. 

Laws of 1931, c. 22, the present §84.07 (1). 

* Until 1939 the pertinent portion of § 81.15 read: “. . . but if such damage 
shall happen by reason of the insufficiency or want of repairs of a bridge, sluice- 
way or road which any county shall have adopted as a county road or is by law 
bound to keep in repair, such county shall be liable therefore and the claim 
for damages shall be against the county.” (Italics supplied.) 

Larsen v. Kewaunee Co., 209 Wis. 204, 244 N.W. 578 (1932). 

*Lickert v. Harp, 213 Wis. 614, 252 N.W. 296 (1934). 

*Laws of 1939, c. 373. 
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way or road which any county shall have adopted as a county road 
or is by law or by agreement with any town, city, or village bound to 
keep in repair or which occupies any land owned and controlled by 
the county, such county shall be liable therefore and the claim for 
damages shall be against the county.” (Italics supplied.) The sec- 
tion as amended has not been construed by the court or the attorney 
general. It will be noted, however, that agreements with the state for 
maintenance of state trunk highways are not covered. 


B. Statutory Liability for Damage Caused by Impeding 
Natural Drainage 


By Section 88.38! municipalities and railway companies in 
constructing and maintaining public highways and road grades are 
liable if they impede the natural drainage of surface water and there- 
by cause crops or land to be flooded or otherwise damaged. As a 
result of the 1931 statute putting the duty of maintenance of the 
state trunk system on the state, referred to supra, it has been held 
that a county is not liable under this section even though it constructed 
a defective state trunk highway since the duty is on the state.2 


C. Statutory Liability for Damage Caused by Mobs 


By Section 66.077? cities and counties are made liable for in- 
juries to persons or property caused by mobs. The court has held 
that since the statute is remedial in character it should be given a 
liberal and fair construction.’°* The liability of the city or county 
under the statute is absolute, unless the exempting conditions are 
present, and therefore a city or county must not only endeavor to 
prevent injury by mob or riot but must actually prevent it.1* 


D. Statutory Liability of a City for Damage Caused by 
Negligent Operation of Its Motor Vehicles 


Cities are made liable for damage resulting from the negligent 
operation of motor vehicles owned and operated by the cities when 
the vehicle is being operated in the performance of municipal busi- 





1 Wis, Stat. (1939) § 88.38; Laws of 1913, c. 159. 
™ Leininger v. Pierce Co., 226 Wis. 515, 272 N.W. 187 (1938). 
18 Wis. Stat. (1939) § 66.07; Laws of 1863, c. 211. 
** Long v. Neenah, 128 Wis. 40, 107 N.W. 10 (1906); Febock v. Jefferson 
Co., 219 Wis. 154, 262 N.W. 588 (1935). 
** Northern Assur. Co. v. Milwaukee, 227 Wis. 124, 277 N.W. 149 (1938). 
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ness by Section 66.095.1°% When the statute first came before the 
Supreme Court for review the argument was made that the statute 
was not intended to include governmental functions. The court held, 
however, that such an interpretation of the statute would render it 
nugatory, inasmuch as the city was liable at common law for negli- 
gent use of motor vehicles in the performance of proprietary func- 
tions and applied the statute to a case of governmental function.?%* 
It should be noted that this statute applies only to cities and therefore 
in the absence of insurance, which will be discussed infra, no re- 
covery may be had for injuries sustained by reason of negligent op- 
eration of town or county vehicles in the course of a governmental 
function. 


E. Liability Under the Safe Place Statute 


Under the “safe place statute”,2°° as amended in 19311 to ex- 
pressly include in the definitions of “owner” and “employer” the 
“state, county, town, city, village, school district, sewer district, 
drainage district, and other public or quasi public corporations,” the 
immunity doctrine has been wiped out so far as “public structures” 
and “places of employment” of these units are concerned.!?° 

Previous to the amendment and the case of Heiden v. Milwau- 
kee"! “the history of the defense of governmental function . . . 
[had] been one of judicial resistance to a consistent legislative mani- 
festation of a desire to abrogate the defense.”!? 


F. Liability under the Workmen’s Compensation Act 


Finally the state, each county, city, town, village, school district, 
sewer district, drainage district and other public or quasi-public cor- 





** Wis. Stat. (1939) § 66.0905; Laws of 1929, c. 77. 

* Schumacher v. Milwaukee, 209 Wis. 43, 243 N.W. 765 (1932). 

** Owen and Fairchild, J. J., dissented on the ground that the statute is in 
derogation of the common law and should be strictly construed to merely author- 
ize the city to pay damages resulting from performance of governmental functions. 

™ Wis. Stat. (1939) § 101.01, 101.06. 

*” Laws of 1931, c. 161. 

** Heiden v. Milwaukee, 226 Wis. 92, 275 N.W. 922 (1937). But see Holz- 
worth v. State, — Wis. —, 289 N.W. 163 (1941), holding that notwithstanding 
the safe place statute the state is not liable in tort for a violation thereof. 

™ 226 Wis. 92, 275 N.W. 922 (1937). 

™ Reuss, Thirty Years of the Safe Place Statute (1940) Wis. L. Rev. 334, 353. 
Mr. Reuss’ article at pp. 353-355 reviews the history of Wisconsin legislation 
and decisions concerning the safe place statute as applied to municipal corpora- 
tions since the passage of the statute in 1911. In the light of Mr. Reuss’ ex- 
cellent study, a review in this comment would be merely repetitious. 
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poration is included in the definition of the employer in the work- 
men’s compensation act’!® and its subject to its provisions. 






































III. INsuRANCE 


Aside from statutes specifically taking away certain immunities for 
tort, persons suffering injury as a result of negligence of municipal 
employees in the performance of governmental functions may still 
recover providing the municipality has taken out insurance which 
either (a) includes employees in the definition of ‘“assured’”!* or 
(b) contains a provision to the effect that the insurance carrier 
agrees not to raise the defense of governmental function.15 

Cities and villages™® and counties™’ are authorized by statute to 
take out liability insurance. Without such statutory authority, in 
the case of insurance covering governmental functions, any expendi- 
tures for premiums might be called in question by a taxpayer and 
the officials authorizing and making the payments held personally 
liable. However it is doubtful whether the lack of authority could 
be raised by the insurance carrier as by its contract either (a) to 
regard an employee as an “assured” or (b) not to raise the govern- 
mental immunity defense, or both, it would be estopped. Also school 
districts must carry liability insurance on school buses used under 
contract or for compensation to transport school children.1?* 





8 Wis. Stat. (1939) § 102.04 (1). 

™* Mandatory for automobile liability insurance. Wis. Stat. (1939) $204.30 (3). 
Laws of 1933, c. 487, § 157. See 20 A. G. 260 (1931). 

™ The writer is informed by officials of the state department of insurance 
that it is the general practice of municipalities to refuse to take out liability 
insurance unless such a provision is inserted in the policy. Where neither of these 
provisions are contained in the policy, it being one of indemnity, the insurance 
carrier would not be liable since no liability exists on the part of the insured. 
See 20 A. G. 147 (1931). 

™* Wis. Stat. (1939) § 66.18: Cities and villages are empowered to procure 
liability insurance covering both the municipal corporation and its officers, 
agents and employees. 

“T Wis. Stat. (1939) § 59.07 (23): The county board is empowered to 
provide by ordinance that the county shall carry public liability and property 
damage insurance, either in commercial companies or by self-insurance created 
by setting up an annual fund for such purpose, covering without exclusion because 
of enumeration, motor vehicles, malfeasance of professional employes, mainten- 
ance and operation of county highways, county parks, parkways, or airports, 
—— other county activities involving possibility of damage to the general 
public. 
™® Wis. Stat. (1939) § 40.345. 
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IV. CoNncLusIon 


From the foregoing discussion of the situation, both at common 
law and under the statutes, it is apparent that the immunity doctrine 
is still strongly entrenched. For one thing, the more important 
statutes are not overly liberal in their provisions, Section 81.15 
having an over-all limitation of $5,000 damages and Section 66.095 
being limited in application to cities alone, and then to vehicles 
owned by the city. For another thing, the insurance sections, save 
that relating to school buses, are optional. 

Moreover, the court has, for the most part, been rather con- 
servative in its construction of the statutes, as is witnessed by the 
long struggle between the court and the legislature over the “safe 
place statute” and the court’s refusal to extend the right to sue under 
Section 81.15 by its interpretation of the notice provisions and the 
exemption of counties for state trunk highways since 1931. 


As far as the common law aspects of the situation are concerned, 
there is little reason to believe that the court will extend liability 
beyond present bounds. True, the court took a forward step in the 
Christian case, but this is more than balanced by the court’s holding 
in the Virovaiz case. Though the court’s action in the Virovatz 
case seems to the writer consistent with the underlying theory of 
the immunity doctrine, nevertheless a contrary decision would have 
had the desireable effect of limiting the immunity doctrine and would 
have been supported by precedent in other jurisdictions. 

There is still less probability of the court’s overruling the im- 
munity doctrine entirely. In a number of the more recent cases!® 
the court has expressed its dissatisfaction with the immunity doctrine, 
but always it has said that the rule is too well entrenched to be 
changed except by the legislature. The attitude of the court is well 
expressed in Erickson v. West Salem'* as follows: 


If it were possible to permit the plaintiff to recover without doing 
violence to the established law, each member of this court would 
experience a personal satisfaction, but, unfortunately, the law is so 
clear and so well settled that we are compelled to affirm the judg- 
ment of the trial court. 





™° Apfelbacher v. State, 160 Wis. 565, 152 N.W. 144 (1915); Sullivan v. 
School District, 179 Wis. 502, 191 N.W. 1020 (1923); Young v. Juneau Co., 
192 Wis. 646, 212 N.W. 295 (1927); Erickson v. West Salem, 205 Wis. 107, 236 
N.W. 579 (1931); Crowley v. Clark Co., 219 Wis. 76, 261 N.W. 221 (1935). 
205 Wis. 107, 109, 236 N.W. 579 (1931). 
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Whatever the original basis for the doctrine of immunity, at 
present it rests upon the supposed ground of public policy against 
the depletion of public funds by allowing recovery for damages due 
to negligence in the performance of a governmental function from 
which no financial profit results.1*1 The legislature, while it has not 
repealed the doctrine of immunity in its entirety, has made various 
exceptions.’*"* This indicates that the legislature has had a different 
view of desirable public policy—that is that municipalities, like 
others, should answer in damages for their torts. Since it is the func- 
tion of the legislature to expound public policy the court could well 
overrule the immunity doctrine entirely on the ground that what 
is desirable public policy is not the same today as a century ago. Es- 
pecially might the court overrule the doctrine since no rights of prop- 
erty are involved. 

Moreover, the facts, as is seen from the few studies which have 
been made of the financial effect of tort liability on municipalities, do 
not bear out the fear of the court in Folk v. Milwaukee'** that muni- 
cipalities might not be able to continue rendering governmental func- 
tions because of the exhaustion of the public funds in discharging 
judgments. In a survey made in New York in 1930, it was found 
that eight representative municipalities paid out a total of only 
$4,037 for claims made in 1928 due to municipal liability for the main- 
tenance of parks and playgrounds.!** On street and sidewalk claims, 





™ Apfelbacher v. State, 169 Wis. 565, 152 N.W. 144 (1915); Folk v. Mil- 
waukee, 108 Wis. 359, 84 N.W. 420 (1900). 

*™*In 1929 this trend in legislation was interrupted by an amendment to 
§$ 66.06 (21), the section authorizing municipalities to purchase or lease land 
for airplane landing fields. The 1929 legislature amended the section to read: 

Any city may purchase or lease lands for the use of the public as an 
aerial landing field, and may construct thereon hangars, shops, and other equip- 
ment and maintain such landing field; and may establish and collect uniform 
fees for use of such field. Neither the city, nor any board, commission or 
officer thereof, maintaining and operating any aerial landing field, as pro- 
vided in this subsection, and collecting fees for the use of the same, shall be 
keld liable in damages for injuries done to any person, not an employe of 
such city, by reason of the maintenance or operation of such landing field. 

(italics show 1929 amendment.) 

It will be noted that this amendment results in an exemption from liability 
in the case of a possible proprietary activity. Quite possibly the amendment is 
the result of the supposedly ultra-hazardous nature of flying and does not repre- 
sent a real retreat from the well settled doctrine of liability in the case of pro- 
prietary activities. 

108 Wis. 359, 364, 84 N.W. 420, 421 (1900). 

™ Paige, The Administration of Damage Claims in New York Municipalities, 
35. The cities are Albany, Buffalo, Kingston, Oneonta, Rochester, Syracuse, 
Utica, and Yonkers. 
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7 New York cities of 50,000 population or over paid a total of 
$36,335 in 1928.14 

A more recent survey was made in Los Angeles covering the years 
1934 to 1938.1*5 By statute in California municipalities are liable for 
general negligence in operation of motor vehicles.’* In the 5 years 
from 1934 to 1938 the city paid out $94,666 as a result of this lia- 
bility.1?" 

Totals are lacking for Wisconsin municipalities generally but are 
available for the city of Madison. For all damage claims, including 
school claims, Madison in 1940 paid out $1,481.99, in 1939, $342.82 
and in 1938, $187.72. The city carries no insurance save for public lia- 
bility to others than pupils in its school buildings. 

From these meager figures it would appear that fears of financial 
ruin if the doctrine is extended are unfounded. Indeed, as the muni- 
cipalities adjusted themselves with little difficulty to the statutes 
passed in the past which revoked immunity, so may they be expected 
to adjust themselves in the future, should the doctrine of immunity 
be further limited or perhaps be abolished entirely. 

The situation calls for legislative action strengthening present 
statutes and enacting new ones, or better still abolishing the doctrine 
in its entirety, as archaic and having no sound basis in law or in fact. 

Epwarp H. WEINBERG 


Pustic NuISANCE STATUTE—LOTTERIES—“MULTIPLE DIVIDEND 
PLan”—The lure of “something for nothing,” with its seemingly 
instinctive appeal for buyers, is not a merchandising idea peculiar to 
the last decade, but if the depression did not conceive the idea cer- 
tainly it nourished and developed it. Representative of one type of 
sales stimulator based upon this appeal, and combining with it the 
added appeal of chance, is the “multiple dividend plan” used by some 
Wisconsin druggists during the past several years. A druggist ad- 





™ Td. at 30. The cities are Albany, Buffalo, Elmira, Rochester, Syracuse, 
Utica, and Yonkers. 

™ David and Feldmeier, The Administration of Public Tort Liability in 
Los Angeles, 1934-1938. 

™* Cal. Vehicle Code § 400. 

** David and Feldmeier, op. cit. supra, note 126, at 30, 1934 figures incom- 


*The “multiple dividend” plan has, of course, been used in other states too. 
The plan simply dresses up a scheme which is at least fifty years old. See 
Yellowstone Kit v. State, 88 Ala. 196, 7 So. 338 (1889), where a proprietor of a 
medicine show used a multiple dividend type scheme to attract persons to his 
tent. 
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vertises that he is going to give a daily cash prize to some person to be 
chosen at a daily drawing. All that is required of a participant is that 
he register his name once with the druggist, and further procure a 
daily coupon each day free of charge at the drug store. The daily 
drawing is made from a list of all the registrants. If the registrant 
whose name is drawn does not have a coupon for that particular day 
the cash prize for the next day is correspondingly increased. The 
participants are not required to purchase anything, nor must they be 
present at the drawing. The purpose of the scheme, to create store 
traffic, is satisfied when the participant comes to the store for his daily 
coupon.® 

It is apparent that the multiple dividend type of trade stimulator 
is not based upon the sound advertising principle of offering fair 
value for fair price.* Moreover the scheme smells like a lottery. Thus 
quite naturally the two points at which the legal attack on such 
schemes has focused have been competitors’ unfair competition 
suits® and criminal prosecutions for violation of the lottery statutes.® 
State ex rel. Regez v. Blumer’ shows a third, and superior, method 
of legal attack available under the Wisconsin public nuisance statute.* 





* These facts distinguish the scheme from most types of bank night in that 
they make free participation a reality. See Notes (1936) 103 A.L.R. 866, (1937) 
109 A.L.R. 709, (1938) 113 A.L.R. 1121. The scope of this note is limited to mul- 
tiple dividend type schemes and does not attempt to discuss the special problems 
of bank night. 

*The writer interviewed a druggist in a city of 4500 who uses a multiple 
dividend type of trade stimulant. His attitude was simply that the scheme was 
cheap, effective advertising. Formerly he carried cigarettes as a loss leader, but 
he has found the present scheme more profitable. His records show that an ayer- 
age of eight hundred persons participated each day. Three hundred and fifty 
customers per day constitute a profitable retail drug trade. 

*G. A. Bender, editor of the National Association of Retail Druggists’ 
Journal, states that that organization disfavors such schemes. “It gives the 
public an idea that they should get something for nothing with every purchase 
they make and certainly this is not a healthy merchandising condition.” 

*See Jones v. Smith Oil and Ref. Co., 295 Ill. 519, 15 N.E. (2d) 42 (1930); 
Glover v. Malloska, 238 Mich. 216, 213 N.W. 107 (1928); and Featherstone v. 
Independent Service Station Association, 10 S. W. (2d) 124 (Tex. Civ. App., 
1928). 

*See People v. Psallis, 12 N.Y.S. (2d) 796 (City Ct., 1939); People v. 
Mail and Express Co., 179 N.Y.S. 640 (City Ct., 1919); Cross v. People, 18 Colo. 
321, 32 Pac. 821 (1893); and Yellowstone Kit v. State, 88 Ala. 196, 7 So. 338 
(1889). 

*236 Wis. 129, 294 N. W. 491 (1940). 

* Wis. Stat. (1939) § 280.02. “An action to enjoin a public nuisance may be 
commenced and prosecuted in the name of the state, either by the attorney- 
general upon his own information, or upon the relation of a private individual 
having first obtained leave therefor from the court. The same rule as to lia- 
bility for costs shall govern as in other actions brought by the state. No stay of 




















July] NOTES AND COMMENTS 573 


The opinion in the Regez case relies almost completely upon 
State ex rel. Cowie v. La Crosse Theater Company,® which was an 
action brought under the public nuisance statute to abate a bank night 
scheme.” The court there held that bank night contains the three 
essential elements of a lottery: a prize, a chance, and a considera- 
tion."4 Having found a lottery it applied the equitable rule that, 
“Every place where a public statute is openly, publicly, repeatedly, 
consistently, persistently, and intentionally violated, is a public nui- 
sance.”?? 

Under the pleadings in both the Regez and Cowie cases the court’s 
conclusion that the “multiple dividend” plan and bank night constitute 
violations of the lottery law seems to be sound. Concededly the ele- 
ments of prize and chance are present. Further, in each case it stood 
admitted upon demurrer that large numbers of persons in fact were 
paying to participate in the scheme in issue, and the law is well settled 





any order or judgment enjoining or abating, in any action under this section, may 
be had unless the appeal be taken within five days after notice of entry of such 
judgment or order or service of the injunction. Upon appeal and stay, the return 
to the supreme court shall be made immediately.” 

The statute affords relief superior to the common law action to abate a nuis- 
ance, public or private, in that it removes the requirement that a private person 
must show special injury to maintain such action. See State ex rel. Cowie v. 
La Crosse Theaters Co., 232 Wis. 153, 286 N.W. 707 (1939). Further, it affords 
a remedy superior to the criminal law in that a private citizen as well as a 
district attorney may bring the action, and because judges seem more willing to 
abate a multiple dividend type scheme than to sustain a criminal conviction of 
the proprietor of such a scheme. See, in the latter connection, note 18, infra. 

*°232 Wis. 153, 286 N.W. 707 (1939). 

*°“The case differs from that of State ex. rel. Cowie v. La Crosse Theaters 
Co. . . . only in degree. .. . No good purpose would be served by repeating the 
arguments of the parties pro and con or the reasons which formed the basis 
of the La Crosse Case, supra.” State ex rel. Regez v. Blumer, 236 Wis. 129, 131, 
294 N.W. 491, 492 (1940). 

“ This is the traditional statement of a lottery. See 38 C.J. 289, § 2. 

“State ex rel. Cowie v. La Crosse Theaters Co., 232 Wis. 153, 161, 286 N.W. 
707, 711 (1939). This is the rule as stated in 5 Pomeroy, Equity Jurisprudence 
(2d ed. 1919) § 1893. Pomeroy took the definition from State ex rel. Vance v. 
Crawford, 28 Kan. 726, 733 (1882), where there is coupled with it, after the 
word “violated,” “in defiance of the constitution and the laws of the state.” 
To date the Wisconsin court has not by decision so limited the rule, but the 
only successful actions brought under the public nuisance statute have been those 
involving either an offense expressly declared by statute to be a public nuisance 
as well as a crime, State ex rel. Attorney General v. Thekan, 184 Wis. 42, 198 
N.W. 729 (1924), State ex rel. McKay v. Randall, 166 Wis. 573, 165 N.W. 301 
(1918), State ex rel. Attorney General v. Reisen, 165 Wis. 258, 161 N.W. 747 
(1917), State ex rel. Attorney General v. Stoughton Club, 163 Wis. 362, 158 
N.W. 93 (1916), or a statutory offense which is also an offense against the consti- 
tution, State ex rel. Regez v. Blumer, 236 Wis. 129, 294 N.W. 491 (1940), State 
ex rel. Trampe v. Multerer, 234 Wis. 50, 289 N.W. 600 (1940), and State ex rel. 
Cowie v. La Crosse Theaters Co., 232 Wis. 153, 286 N.W. 707 (1939). 
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that a lottery does not lose its character as such because some 
persons participate free of charge.’* It follows that in neither case 
was the court faced with the issue of whether pecuniary consideration 
moving from the individual participants is necessary to satisfy the con- 
sideration element of lottery—an issue upon which the authorities are 
in sharp conflict.* 

It is submitted, moreover, that the court’s holdings that bank night 
and the “multiple dividend” plan constitute lotteries amount to no 
more than strong dicta, for in neither the Cowie nor the Regez case 
was this in issue. Both proceedings were brought under the public 
nuisance statute, consequently the issue was simply whether these 
devices were public nuisances. True, in both cases the court found a 
public nuisance by first finding an open and persistent violation of 
the lottery law. But whether equity will intervene to enjoin conduct 





See State v. Danz, 140 Wash. 546, 250 Pac. 37 (1926) and Jorman v. State, 
54 Ga. App. 738, 188 S.E. 925 (1936). If a case involving the multiple dividend 
type scheme went to trial, the plaintiff probably would have difficulty proving 
that “large numbers” of persons purchase goods from the retailer in order to 
participate; at least the druggist interviewed by this writer was of this opinion. 
Perhaps, however, the court might say that the mere fact that the defendant 
continues to operate the scheme establishes a prima facie case that many persons 
are paying to participate, and thereby throws the burden on the defendant to 
disprove the presumption. See the language of State ex rel. Cowie v. La Crosse 
Theaters Co., 232 Wis. 153, 158, 286 N.W. 707, 710 (1939). There is a further 
issue here, which seldom appears in the cases: how many participants must pay 
in order that the scheme be a lottery? “The great majority” has been suggested 
as the test by at least one case, People v. Psallis, 12 N.¥.S. (2d) 796 (City Ct., 
1939). See also a Note (1939) 29 J. Crim. L. 598, which likewise suggests that 
the test might be one of the relative number of paying participants. However, 
it may be argued from the language of the Cowie case that Wisconsin adopts the 
test of profitableness to the operator of the scheme. See State ex rel. Cowie v. 
La Crosse Theaters Co., 232 Wis. 153, 159, 286 N.W. 707, 710 (1939). 

“This issue raises squarely the question of whether the policy back of the 
lottery law extends to preventing excitement of the gambling instinct as well as 
to preventing persons wasting their money on the chance of getting rich quick. 
See Notes (1941) SO Yale L. J. 941, (1937) 37 Col. L. Rev. 877, (1936) 84 
= of Pa. L. Rev. 906, (1932) 80 U. of Pa. L. Rev. 744, and (1932) 18 Va. L. 

ev. 465. 

The Wisconsin court in the Regez case suggests two possible theories which, 
if followed, would put Wisconsin among those jurisdictions which hold that both 
policies exist and that either is sufficient. (1) The “contract consideration” 
theory, that consideration which will support a contract will suffice for a lottery. 
In the Regez case the inconvenience of procuring a daily coupon in order to 
participate would be a sufficient contract consideration. See 1 Williston, Con- 
tracts (rev. ed. 1936) § 112. (2) The “aggregate consideration” theory, that 
the increased patronage received by the retailer is in itself such consideration as 
to constitute a lottery. In creased patronage stood admitted upon demurrer in 
the Regez case. These theories are probably little more than legal talk to support 
a supposed dual basic policy by seeming consistency with one of the formal 
requirements of a lottery. See Note (1940) 26 Va. L. Rev. 791, 794. 
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as a public nuisance does not depend upon its criminal character.’® 
In general, any activity which will be a continuous or indefinitely 
repeated menace to the public morals is a public nuisance.** Thus it 
may well be argued that even though lottery statutes are directed solely 
against schemes which require participants to pay a valuable consid- 
eration, any scheme which encourages the gambling instinct in large 
numbers of the public may be abated as a public nuisance. It may be 
significant that although the courts seem unanimously to have enjoined 
the multiple dividend type scheme in competitors’ unfair competition 
suits, this writer can find ro reported American case which sustains 
a criminal conviction of the operator of such a scheme for violation 
of the lottery statutes.1” 

Reform groups in this state, and especially those who oppose the 
flagrant violation of gambling laws in resort counties, may be over- 
looking a potent legal weapon in this public nuisance statute. Origi- 
nally enacted as prohibition legislation,!* the statute seems likewise to 
offer an excellent way for private citizens to short-circuit a district 
attorney who is not hostile to the gambling interests.1® Actions 
under the statute may be prosecuted in the name of the state “either 
by the attorney general upon his own information, or upon the rela- 





“Walsh, Equity (1930) § 39. But see note 22, infra. 

*See note 14, supra. 

“The following are the cases that the writer found which involve the 
multiple dividend type of scheme: (1) Criminal cases. See note 6, supra. (2) 
Competitors’ unfair competition cases. See note 5, supra. (3) Contract action 
by winner. Maughs v. Potter, 157 Va. 415, 161 S.E. 242 (1932). 

An English court, however, has sustained the criminal conviction of an 
operator of such a scheme. Willis v. Young (1907) 1 K. B. 448. 

“Such, at least, is the suggestion in State ex rel. Attorney General v. Thekan, 
184 Wis. 42, 47, 198 N.W. 729, 731 (1924). The statute was passed in 1905 
(Wis. Laws 1905, c. 145, § 1), and was amended in 1917 (Wis. Laws 1917, c. 331) 
and in 1935 (Wis. Laws 1935, c. 541, § 376). 

* However, for practical reasons the statute would not be an adequate 
legal weapon for a general clean-up type campaign against gambling. See 
note 20, infra. Nevertheless the statute seems entirely adequate to deal with 
local situations. 

The statute seems to afford the remedy of abatement as well as injunction. 
See note 8, supra. Ordinarily the remedy of abatement goes only to the particular 
activity complained of as a nuisance. 46 C. J. 793, § 416. Thus a judgment against 
a tavern proprietor who kept slot machines would not “padlock” the tavern. 
But the power of equity to abate a nuisance extends to such steps as will 
effectually put an end to the nuisance, State v. Danis, 40 S.D. 219, 167 N.W. 
151 (1918). Therefore it may be argued that a showing in a particular case 
that gambling devices persistently accompany the use of a building as a tavern, 
would justify the court in padlocking the building. Such a drastic remedy has 
been used by equity against saloons which were also bawdy-houses. See 46 C. J. 
796, §§ 423, 424. 
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tion of a private individual having first obtained leave therefor from 
the court.”*° The private individual need show no special injury to 
prosecute such an action,” and a prior criminal conviction of the op- 
erator of the nuisance need not be alleged.** To date the statute has 
been used with success against bank night,”* bingo,** and the “multi- 
ple dividend” plan.*5 If such comparatively innocuous forms of gam- 
biing constitute public nuisances, a fortiori such devices as slot ma- 
chines, pin ball games, and punch boards should fall within the statute. 
Indeed there is authority that the latter three devices are lotteries, 
which would seem to bring them squarely within the reasoning of 
the Cowie and Regez cases.*® 
Cuarves Luce 





See note 8, supra. The writer was told by the Attorney General’s depart- 
ment that practical considerations prevent it from using the public nuisance 
statute for a state wide campaign against gambling. Not only would an addi- 
tional appropriation of $25,000 be needed by the department, but, more important, 
the remedy provided by the statute is not adapted to the clean-up type of 
gambling prosecutions. The effectiveness of such prosecutions depends in large 
part upon threat of quick action; if the gambling interests know that an officer 
may confiscate their apparatus without notice, one or two prosecutions, with a 
promise of more to come, result in a general withdrawal of the apparatus. But 
this threat is completely missing when the prosecutor is proceeding under the 
public nuisance statute. An action under that statute must, like any other civil 
suit, be commenced by service of summons. The summons, in effect, would serve 
as a tip-off that the particular establishment was going to be “raided.” Other 
establishments with gambling devices could safely continue to operate until they 
were in turn served with a summons. The result would be that the prosecutor, 
to accomplish the desired clean-up, would have to bring actions against every 
person maintaining gambling devices—obviously a very cumbersome and expensive 
procedure. 

™State ex rel. Cowie v. La Crose Theaters Co., 232 Wis. 153, 286 N.W. 
707 (1939). 

™State ex rel. Attorney General v. Stoughton Club, 163 Wis. 362, 158 N. W. 
93 (1916). This is not to say, however, that adequacy of legal remedy is im- 
material, for the factor of adequacy of legal remedy may be determinative of 
whether particular criminal conduct constitutes a public nuisance. See Walsh, 
Equity (1930) §39, n. 9. And if criminal conduct does not also constitute a public 
nuisance, not only does it fall without the provisions of the public nuisance 
statute, but it falls within the constitutional guarantee of right to jury trial. 
See McClintock, Equity (1936) § 159. 

*State ex rel. Cowie v. La Crosse Theaters Co., 232 Wis. 153, 286 N.W. 
707 (1939). 

“State ex rel. Trampe v. Multerer, 234 Wis. 50, 289 N.W. 600 (1940). 

* State ex rel. Regez v. Blumer, 236 Wis. 129, 294 N.W. 491 (1940). 

* New Orleans v. Collins, 52 La. Ann. 973, 27 So. 532 (1900) (slot machine) ; 
Shreveport v. Kahn, 136 La. 371, 67 So. 35 (1914) (punch board); State v. 
Coats, 158 Ore. 102, 74 P. (2d) 1102 (1938) (pin ball game). It might be added 
that Wis. Stat. (1939) § 348.085 expressly declares that gambling contests “of 
skill, speed or power of man of beast,” and the premises whereon they are held, 
constitute public nuisances. 
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UNAUTHORIZED PRACTICE oF LAw—INSURANCE ADJUSTERS— 
In the recent case of State ex rel. Junior Association of Milwaukee 
Bar v. Rice,’ an independent insurance adjuster was restrained? from 
continuing certain practices and services held to constitute the unau- 
thorized practice of law. As there was no Wisconsin case on the 
question of whether services customarily performed by adjusters for 
insurance companies constitute the practice of law,? the Supreme 
Court reviewed with approval a recent Missouri case.‘ 


The Rice case outlines the area within which lay adjusters for 
liability insurance companies may operate in Wisconsin. A layman 
niay engage in the business of adjusting losses for insurance com- 
panies if he is licensed to do so,® and he may advertise to that effect. 
He may fully investigate the facts of any loss, obtain evidence, esti- 
mate damage, and report and comment on the facts; he may relate 
the opinion of an attorney to his employer or to a claimant, but he 
may not represent the opinion of the attorney as his own. He may 
settle small, uneconomical “nuisance claims” without the specific ap- 





*236 Wis. 38, 294 N.W. 550 (1940). 

* Wis. Stat. (1939) § 294.04 (1) (a). In Wisconsin this civil action has 
been found an appropriate and satisfactory means for suppressing unauthorized 
practice largely because of the willing co-operation of the attorney general’s 
office. Judgment pursuant to such an action amounts to an injunction, and 
imposition of a fine is discretionary. See also Sanders, Procedures for the Sup- 
pression or Punishment of Unauthorized Practice of Law (1938) 5 Law & 
Contemp. Prob. 135. 

*For problems and cases in other fields of unauthorized practice, e¢.g., 
drawing of papers generally, appearance before legislative or governmental boards 
and commissions, services in obtaining pardon or release, tax proceedings, bank- 
ruptcy or insolvency proceedings, collections, automobile services and clubs, 
patent matters, claim adjusters, ambulance chasers, law clerks, process servers, 
etc., see Notes (1937) 111 A.L.R. 19, (1939) 125 A.L.R. 1173; also Unauthorized 
Practice of Law Controversy, A Symposium, (1938) 5 Law & Contem. Prob. 1. 

*Liberty Mutual Insurance Co. v. Jones, 344 Mo. 932, 130 S.W. (2d) 945, 
125 A. L. R. 1149 (1939). The Wisconsin case involved an independent lay ad- 
juster whereas the Missouri case involved an adjuster in the regular employ of an 
insurance company. The Missouri court observed that it would seem clear that 
an adjuster who represents himself to the public as able to compromise, adjust, 
or settle claims generally, is engaged in the practice of law, at least where he 
advises or suggests a settlement, or analyses the facts, or makes any representa- 
tions as to the merits of his client’s cause, while an adjuster in the regular employ 
of an insurance company is obviously in a different category. The reason why lay- 
men are forbidden to engage in law business is that it is detrimental to the public 
interest for them to represent themselves as being qualified to do that business 
when they are not, thereby ensnaring the public by their extensive advertising 
and spreading error broadcast. 

Following this reason it would seem that lay employees of insurance com- 
panies in Wisconsin would be accorded at least the latitude given the independent 
adjuster in our instant Wisconsin case. 

* Wis. Stat. (1939) § 203.24 (1). 
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proval of the company’s counsel. In effecting a settlement of a policy 
claim, the lay adjuster may select from among several forms of re- 
lease made out by company’s counsel and he may fill in the blanks 
on the desired form, and have the claimant sign his name; but he may 
not himself prepare contracts for the settlement or compromise of 
claims. Lay adjusters may not construe the rights of various parties 
nor offer independent opinions or advice concerning the respective 
rights and liabilities under the policy of insurance. The court held 
that adjusters were not authorized by their statutory licenses to prac- 
tice law, but were still subject to the limitations in the general 
statute which defines what constitutes practicing law.® 

The court affirmed that part of the judgment which held that 
defendant’s appearing in a representative capacity before a justice 
of the peace constituted the unauthorized practice of law. His appear- 
ances were only occasional and the practice was discontinued upon ad- 
vice of his own counsel, who made no argument on this issue; nor did 
counsel for respondent mention it.’ No Wisconsin case has before 
barred any practitioner from appearing before a justice of the peace. 
The Wisconsin Constitution provides that any suitor shall have the 
right to prosecute or defend his suit in person or by an attorney or 
agent of his choice.* This provision has never been construed by 
our court, but in Cobb v. Judge of Superior Court,® the Michigan 





* Wis. Stat. (1939) § 256.30 (2). “Every person who shall appear . . . for, or 
on behalf of any other person . . . in any action or proceeding in or before any 
court . . . or who shall otherwise, in or out of court for compensation or pe- 
cuniary reward give professional legal advice not incidental to his usual or ordi- 
nary business, or render any legal service for any other . . . shall be deemed to 
be practicing law within the meaning of this section.” To appellant’s conten- 
tion that all of his activities were incidental to his usual business of adjusting 
claims, the court said, “A lay person may not engage in a business which involves 
the rendering of ‘legal service’ and then claim immunity because the giving of 
professional legal advice was incidental to his usual or ordinary business.” Giving 
legal advice under such circumstances violates the express provision of sec. 
256.30 (2), which provides: “Or render any legal service for any other person, or 
any firm, copartnership, association, or corporation . . .” State v. Rice, 236 
Wis. 38, 52, 294 N.W. 550, 556 (1940). 

*See Brief of Committee of the State Bar Association of Wis. on Unauthor- 
ized Practice of the Law, amici curiae, pp. 51 et seq., State v. Rice, 236 Wis. 38, 
294 N.W. 550 (1940), where this portion of the judgment is briefly discussed. This 
Committee was first appointed in 1931, and has been reappointed each year. 
Its annual reports appear in Reports of State Bar Association of Wisconsin, 
Vol. 22 (1932) et seg. The general plan of its work has been to promote local 
interest, and to co-operate in combating and general prosecuting various types 
of lay activity. 

* Wis. Const. Art. VII, § 20. 

*43 Mich. 289, 5 N.W. 309 (1880). 
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court construed a similar constitutional provision authorizing appear- 
ances by an “attorney or agent” to mean appearances by duly licensed 
attorneys only, holding that the word “agent” was synonymous with 
the word “attorney.” Even under this strained construction of the 
word “agent” in the constitutional provision, our statute governing 
justice court practice leaves no room for such interpretation :?° 


. .- A party authorized to appear by an attorney or agent may 
appoint any person such agent. 


Because of the lack of consideration given this point, this case should 
not be accepted as settling the question of appearance of laymen in 
justice courts in Wisconsin. 

One phase of insurance adjusting which was not specifically chal- 
lenged in the Rice case is the practice of lay adjusters’ appearing 
before the Industrial Commission in regard to workmen’s compensa- 
tion benefits. The defendent held a license pursuant to statute auth- 
orizing him to appear before the Commission in a representative capa- 
city," but he never exercised this privilege and no point was made of 
it. The Wisconsin bar is of the opinion that the statutory provisions 
permitting laymen to do “legal” work before administrative bodies 
are invalid,!* and some recent decisions from other states in support 
of this view have held that it is a function of the courts to decide what 
amounts to practicing law and that legislatures may not overrule the 
courts in this respect.’* However, dictum in the important case of 





** Wis. Stat. (1939) § 301.20. (Italics supplied.) 

™ Wis. Stat. (1939), § 102.17 (1) (am). 

* Report of Committee on Unauthorized Practice of Law, (1937) 27 Reports 
of State Bar Ass’n of Wis. 88. “It is the view of this committee that the practice 
which the statute sanctions is contrary to public policy and that the courts of 
this state are entitled to disregard it as an unconstitutional encroachment on the 
power of the judiciary to determine the qualifications of those who may prac- 
tice law.” For a development of the Wisconsin doctrine on the respective powers 
of the courts and the legislature in controlling the bar, see Rice, Admission to the 
Fractice of Law in the Courts of Wisconsin (1927) 4 Wis. L. Rev. 65, and Herriott, 
Power to Integrate the Wisconsin Bar by Court Order (1934) 9 Wis. L. Rev. 213. 

** People ex rel. Chicago Bar Ass’n v. Goodman, 366 Ill. 346, 352, 8 NE. 
(2d) 941, 945, 111 A.L.R. 1, 5 (1937), cert. denied, 302 U.S. 728, (1937). “It is 
urged that the practice by the respondent before the industrial commission is 
before an administrative body, and that the respondent, therefore, is not prac- 
ticing law because he is not before a court. . . . Even though the industrial com- 
mission is but an administrative body, yet, if what the respondent did for a fee, 
in the presentation of and hearing of a petitioner’s claim before that body 
—amounted to the practice of law, a rule of the commission purporting to 
grant him that privilege is of no avail to him. The General Assembly has no 
authority to grant a layman the right to practice law. . . . Nor can the General 
Assembly lawfully declare not to be the practice of law, those activities the 
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In re Cannon" indicates a contrary view in Wisconsin. Mr. Justice 
Owen, quoting from State v .Thorne,! says in the Cannon case! 


“The constitution by no means provides that all authority to act 
judicially is or shall be vested in some one of the courts therein 
indicated. . . . The term ‘matters of law and equity’ refers to the 
administration of the law in actions and proceedings in courts of 
law and equity,—the exercise of such power in such matters as 
was exercised by such courts at the time of the adoption of the 
constitution.” 

With this we agree, and we admit that courts have no concert 
with the qualifications of lawyers except in so far as they are 
permitted to participate in the administration of the law in actions 
and proceedings in courts of law and equity. If the legislature 
desires to classify attorneys at law, we are free to say that courts 
would not be concerned with the qualifications of those permitted 
to perform legal services or to give legal advice which has nothing 
to do with the administration of the law in actions and proceed- 
ings in courts of law and equity. The legislature may establish 
such qualifications as it chooses for those who are permitted to 
act as conveyancers, examiners of title, organizers of corporations, 
or any other type of legal services which does not give them 
power to influence the course of justice as administered by the 
courts. 

With the ever increasing volume and importance of administrative 
litigation, it seems certain that the bar will contest the propriety of 
the legislature’s policy of authorizing licensed laymen to represent 
parties before the various commissions. The immediate pecuniary in- 
terest of any particular group should be sacrificed in forming a policy 
to promote the public’s interest in being economically served by a 
competent body of representatives and advisers in matters which in- 
creasingly affect and regulate its everyday affairs. 
JoHn Conrap 





performance of which the judicial department may determine is the practice of 
law.” See also State ex rel. Daniel, 191 S.C. 468, 5 S.E. (2d) 181 (1939), 
Shortz v. Farrell, 327 Pa. 81, 193 Atl. 20 (1937). But see dissent of three 
justices in People v. Goodman, supra, relying on Goodman v. Beall, 130 Ohio St. 
427, 200 N.E. 470 1936); see also Eagle Indemnity Co. v. Industrial Accident 
Commission of California, 217 Calif. 244, 18 P. (2d) 341 (1933). 

* 206 Wis. 374, 240 N.W. 441 (1932). 

* 112 Wis. 81, 87 N.W. 797 (1901). 

* 206 Wis. 374, 394, 240 N.W. 441, 449. (Italics supplied.) 














NEWS OF THE SCHOOL 


ORDER OF THE Coir: The following were elected members of 
Coif: Joseph Block, Robben Fleming, Kenneth Kupper, Charles 
Luce, Marvin McCarthy, Edwin Pick, Margaret Pinkley, Arthur 
Remley, Edward Sadek, William Sauer, Edward Weinberg, Norman 
Wengert, George Young, Harriet Zetterberg. Hon. Joseph E. Davies, 
01, of Washington, D.C., and William S. Kies, ’01, of New York 


City were elected honorary members. 


Honors: The Salmon W. Dalberg prize was awarded to Harriet 
Frances Zetterberg of the senior class. Harriet Frances Zetterberg 
was graduated with senior high honors, Joseph Douglas Block and 
Charles Franklin Luce with senior honors. 


Law ScHoot ScHoLarsHips: Wisconsin Law Alumni Associa- 
tion scholarship awards were made to four members of the second 
year class and three members of the freshman class. They are 
Adrian Cassidy, Catherine Cleary, Emily Dodge, Karl Drechsler, 
John F. Eaton, Clifford Livingston and Harold Rieve. The William 
J. Hagenah Scholarship was awarded to Marvin E. Klitsner and 
the Joseph E. Davies Scholarship to William Collins, both of the 
second year class. 


FELLowsuHips: Joseph Douglas Block has been awarded a fel- 
lowship to Harvard Law School next year, and Norman Wengert 
a Littauer Fellowship for advanced work in the Harvard Graduate 
School of Public Administration. Charles Franklin Luce and Har- 
riet Frances Zetterberg have been awarded Sterling Fellowships for 
graduate work in Yale University Law School. 


Law Review: The incoming executive editors of the Review 
are Marvin E. Klitsner, Editor-in-Chief, William F. Collins and 
Adrian Cassidy, executive editors. Richard DeWitt is the new 
business manager. 

An award, offered by five ex-editors of the Wisconsin Law 
Review, Richard Effland, ’40, John Frank, ’40, Fred Reel,’39, Paul 
Schuette, ’°39, and Conrad Shearer, ’40, or the best student con- 
tribution published in volume 1941 of the Wisconsin Law Review 
was awarded to Charles Luce of the third year class. 
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Law Scuoor Association: Incoming officers of the Associa- 
tion Council are Marvin Holz, chairman, and Donald Hamilton, 
secretary. 

An important activity sponsored by the Association this year 
was the law school draft advisory committee. Organized in October 
under the supervision of Professor Feinsinger to advise University 
students on matters pertaining to the Selective Service Act, and to 
aid them in filling out their draft questionnaires, the Committee, 
consisting of law students, has consulted since its organization with 
more than 500 students. 


Lecat Aip: Officers of the Legal Aid Bureau for next year are 
Alan Steinmetz, chairman, and Rollin Johnson, secretary. 


Law ScHoort Sprinc Procram: The Spring Program followed 
the pattern set by the Law Library Dedication of last year. Five 
round tables were run Saturday morning and afternoon. Topics and 
speakers were: Fair Labor Standards Act, Alex Elson, Malcolm K. 
Whyte, Professor Brunson MacChesney, Arthur T. Holmes, Pro- 
fessor William Gorham Rice, Jr., presiding; The Management of a 
Law Office—with Particular Reference to Small Offices, Ray M. 
Straud, Roger Minahan, Adolph P. Lehner, Alfred L. Godfrey, 
Walter W. Hammond, presiding; Estate Planning for Estates of 
Moderate Size, Professor Ray A. Brown, Maxwell H. Herriott, 
Paul V. Harper, Professor William Herbert Page, presiding; The 
American Law Institute’s Youth Correction Act—with Particular 
Reference to Wisconsin, Hon. Joseph N. Ulman, with discussion by 
John C. Burke, Judge Henry P. Hughes, Professor Alfred L. Gause- 
witz and Herbert J. Steffes, Hon. Marvin B. Rosenberry, presiding ; 
Land Contracts in Wisconsin, conducted by students who, under the 
supervision of the Editor-in-Chief of the Wisconsin Law Review, 
and as a Law Review project, made an intensive investigation of 
the Wisconsin forms of land contracts; the speakers were Catherine 
Cleary, Emily Dodge, and Karl Dreschsler; discussers, Albert Koch, 
William Moeser, Frank Collins, Peter Pappas, and Richard Bard- 
well; remarks in summation were made by A. R. Peterson of Madi- 
son and Walter W. Hammond, Professor Jacob H. Beuscher, pre- 
siding. 

Portraits of Professors Page and Boesel were unveiled at the 
luncheon held Saturday noon. The portrait of Professor Boesel 
was presented to the Law School by Hon. F. Ryan Duffy on behalf 
of the alumni donors, and Justice John D. Wickhem expressed 














July] NEWS OF THE SCHOOL 583 


tribute to Professor Page. Speakers were Edmond G. Toomey for 
the class of 1916, and William S. Kies for the class of 1901. 

The principal speaker at the banquet Saturday night was Hon. 
Joseph C. Hutcheson, Jr., Judge of the United States Circuit Court 
of Appeals for the Fifth Circuit. Dean Garrison acknowledged a 
gift to the Law School by George I. Haight of Chicago of a unique 
and very valuable book of etchings and autographs of Supreme 
Court Justices, beautifully bound, to be placed in a specially de- 
signed glass case in the Law Library, together with a magnificent 
collection of framed etchings which are hung in the law building. 
Mr. Haight, a distinguished Wisconsin alumnus, responded briefly, 
explaining his own interest in the portraits as symbolizing his inter- 
est in the lives of the men who create the law. 

An announcement of an anonymous gift of $1000 to the scholar- 
ship fund was made. The donor of the anonymous gift announced 
last year was revealed to be Hon. Joseph E. Davies. A gift of 
$1500 from Arthur T. Fairchild of Miller, Mack & Fairchild of 
Milwaukee was announced. This money will be devoted to murals 
by Forrest Flower to be put in the classroom which was made out 
of the old library reading room. Another anonymous gift makes it 
possible to go forward with the mural by John Steuart Curry which 
is to be painted in the space over the desk in the Law Library. 
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